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|Filed March 1, 1954] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled January 4, vee Sworn in January 5, 1954 


The United States of America: Criminal No. eel 54 


vs. 


Darnell R. Kinnard : G. J. No. 162-54' 
William E. Thomas : ! 
Thomas W. Moon r 

Roosevelt Braddy oi Robbery 


[ INDICTMENT] | 

The Grand Jury Charges: __ | 

On or about December 21, 1953 within the District of Columbia, 
Darnell R. Kinnard, William E. Thomas, Thomas W. Moon and Roose- 
velt Braddy, by force and violence and against resistance and by sudden 
and stealthy seizure and snatching and by putting in fear, stole and 
took from the person and from the immediate actual possession of 
Marion O. Hornstein, property of Harry Lustine of the value of about 
$1,111.80, consisting of the following: $1,111.80 in money. 


/s/ Leo A, Rover 
Attorney of the United States i in 
and for the District of Columbia 
A TRUE BILL: 
/s/ Edward H. Coren 
Foreman 





|Filed March 3, 1954] 
Commissioner's Final Commitment 
Commissioner's Docket No, 17 
Case No. 8073 
United States of America FINAL COMMITMENT 


Thomas W. Moon Thomas W. Moon 


(Cr. No. 228-54) 


) 

v. of 
) 
) 


To: The United States Marshal of the District of Columbia; 

‘You are hereby commanded to take the custody of the above named 
defendant and to commit him with a certified copy of this commitment to 
_ the custodian of a place of confinement within the District of Columbia 
: approved by the Attorney General of the United States where the defendant 

shall be received and safely kept until discharged in due course of law. 

Def. appeared before me for purpose of Bail Only - 9 (c)(1). 

Bail set in Cr.No. 228-54 at $5000. 00. 
in violation of DCC Title 22, Section 2901, robbery and.he, -has been 
directed to furnish bond in the sum of five thousand dollars ($5000. 00) 
for his appearance in the United States District court for the District 
of Columbia at Washington, D.C. in accordance with all orders and 
directions of the court relative to his appearance before the court, and 
he has failed to do so. 

/s/ Cyril S. Lawrence 
United States Commissioner 
Dated: 
March 3, 1954 
RETURN 

Received this commitment and designated prisoner on March 3, 
1954, and on March 3, 1954, commited him to District Jail, and left 
with the custodian at the same time a certified copy of this commitment, 

/s/ W. Bruce Matthews 

Dated: United States Marshal, District of Columbia 
March 3, 1954 BY /s/ Oscar Strine, Deputy 





[Filed March 3, 1954] 


UNITED STATES COMMISSIONER 
District of Columbia 


RECORD OF PROCEEDINGS -- MISCELLANEOUS | 

Before Cyril S. Lawrence, U.S. Court House, Washington, D.C. 

This form should be used to record proceedings for which Forms AO 
100 and AO 101 are not adapted, such as applications for search war- 
rants, extradition proceedings, depositions in civil cases, : proceedings 
for the release of poor convicts, references in civil or admiralty cases, 





attachments and subsequent hearings in internal revenue matters, pro- 
ceedings to settle or certify nonpayment of seamen's wages, civil rights 


proceedings, detentions of witnesses on removal proceedings in con- 
nection with criminal proceedings, if not included in Form AO 100, etc. 
A separate page should be used for each proceeding, showing the title 
of the case, its nature, and the date and nature of each step taken. 


Commissioner's 
Docket No. 17. Case No. 2073 
U.S. Bail Only 
vs. 9 (e)(1) 
Thomas W. Moon, #3 
Darnell R. Kinnard 
(Cr. No. 228954) #1 





1954 
March3  Defs. appeared before me for purpose of Bail Only - 
Federal Rules of Criminal Procedure, 9 (ej(1).. : 
Defs. indicted in Cr. No. 228- -54, vio. DCC T. 22, 
Sec. 2901, robbery. | 
A.U.S. A, Fennell recommends $5000. 00 bail each. 
Bail set in Cr.No. 228-54 at $5000. 00 each def. 
Both defs. committed to Washington Jail. : 


(Stanley Dietz, atty. for Kinnard) 





{Filed March 11, 1954] 


UNITED STATES 
vs. 


1) Darnell R. Kinnard 
2) William E. Thomas 
3) Thomas W. Moon 
4) Roosevelt Braddy 


Defendant 


Criminal No. 228-54 
Charge Robbery 


ee ee ee eee eee ee ee ee 


PLEA OF DEFENDANT 
On this 5th day of March, 1954, the defendants as above listed, 
appearing in proper person and by his attorney 1) Stanley Dietz, 
2) J. XK. Hughes and 4) Rex. Nelson, being arraigned in open Court 
upon the indictment, the substance of the charge being stated to them, 
plead not guilty thereto. | 
The defendants are remanded to the District Jail. 
By direction of 
JAMES W. MORRIS 
Presiding Judge 
Criminal Court #ONE 


HARRY M. HULL, Clerk 
By /s/ John R. Hess 


Deputy Clerk 


Present: 

United States Attorney 

By VICTOR CAPUTY 
Assistant United States Attorney 
E. BETTIS | 
Official Reporter 





|Filed April 20, 1954] 





THE UNITED STATES OF AMERICA ) : 
v. CRIMINAL ACTION NO. 228-54 
THOMAS W. MOON ) | 


MOTION FOR RELIEF FROM PREJUDICIAL JOINDER 


Defendant Thomas W. Moon moves this Honorable Court for relief 
from prejudicial joinder under Rule 14 of the Federal Rules of Criminal 
Procedure and, as grounds therefor, says as follows: | 

1. That the only evidence connecting him with the robbery are 
statements of co-defendants that place him in the automobile which was 
used as the get-away vehicle. : 

2. That the get-away vehicle was more than a block away from 
the scene of the alleged robbery. 

3. That he took no part in the alleged robbery, either by actively 
participating therein or planning it. | 

4. That he will be substantially prejudiced if he is forced to go to 
trial with co-defendants who have admitted participation in the robbery 
- it will be difficult, if not impossible, for a jury to disregard incrimi- 
nating admissions and evidence against his co-defendants in arriving at 
a verdict relative to him. : 
/s/ George C. Dreos 


Attorney for Defendant Moon 
611 Warner Building 
NAtional 8-2299 © 


[CERTIFICATE OF SERVICE] 








{ Filed May 3, 1954] 


On this 30th day of April, 1954, came the attorney of the United 
States; the defendant in proper person and by his attorney, George 
Dreos, Esquire; whereupon the motion of the defendant for relief for 
prejudicial joinder, coming on to be heard, after argument by counsel, 
is by the Court denied. 


By direction of 


ALEXANDER HOLTZOFF 


Presiding Judge 
Criminal Court #3 


Present: 
United States Attorney 


By Arthur McLaughlin 
Assistant United States Attorney 


*x* * * 


[ Filed October 22, 1954] 


UNITED STATES 
vs. Criminal No. 228-54 


Darnell R. Kinnard Charge Robbery 


William E. Thomas 
Thomas W. Moon 


Defendants 


On this 22nd day of October, 1954, came again the parties afore- 
said, in manner as aforesaid and the same jury as aforesaid in this 
cause, the hearing of which was respited yesterday; whereupon the 
said jury after hearing further of the evidence and instructions of the 
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Court, alternate jurors Alma R. Jackson and Rose H. Kelly are dis- 
charged from further consideration in this cause. The jury retires to 
consider its verdict. | 
The jury returns into Court and upon their oath say that each 
defendant is guilty as indicted; whereupon each and every member of 
the jury is asked if that is his or her verdict and each and every member 
thereof say that each defendant is guilty as charged in the indictment. 
The case is referred to the Probation Officer of the Court and each 
defendant is remanded to the District of Columbia Jail. 
By direction: of 
James W. Morris 


Presiding Judge | 
Criminal Court #3 


[Filed November 22, 1954] 
JUDGMENT AND 
COMMITMENT 
United States of America  ) 
Vv. Criminal No. 228-54 
Thomas W. Moon ) 


On this 19th day of November, 1954 came the attorney for the 
government and the defendant appeared in person and by counsel George 
Dreos, Esquire. 

It is adjudged that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of Robbery as charged 
and the court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, | 
It is adjudged that the defendant is guilty as charged and convicted. 
It is adjudged that the defendant is hereby committed | to the custody 


of the Attorney General or his authorized representative for imprison- 


ment for a period of Four (4) years to Twelve (12) years; said sentence 
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to take effect at the expiration of the sentence imposed in Criminal Case 
No, 45-54. 

It is ardered that the Clerk deliver a certified copy of this judgment 
and.commitment to the United States Marshal or other qualified officer 
and that the copy serve as the commitment of the defendant. 

/s/ Jas. W. Morris 
United States District Judge 


[Filed November 22, 1954] 


Criminal Case 228-54 Thomas Moon 
200 19th St., S.E. 


Friday, November 19, 1954 


Your Honorable Judge Morris: 

I, Thomas W. Moon wishes the Honorable Court to accept this 
letter as a formal notice of appeal. Your Honor, I am without funds 
and I beg this Honorable Court as well as his Honor to grant me a 
paupers: appeal and to assign me competent counsel, Sir, I would 
like to challenge the admissions I was suppos ed to have made to the 
police officers as they are very contradicting and untrue. Sir, each 
witness for the government had a different version of the so-called 
admissions. 

Your Honor, had counsel been competent, implications leading 
to my arrest would had been brought out in court and by exposing the 
methods used I am sure that his Honor as well as the jury would had 
cleared the defendant of participating, assist, or conspire to rob the 
Lustine Real-estate Offices. My attorney, Mr. George C. Dreos never 
at anytime during the (8) eight months that he represented me built a 
proper defense, I have him names of Witnesses that were in Pittsburgh 
to subpoena for my defense, as well as other evidence to show that I 
never been in the Lustine Offices. From June until the 23rd of December 





9 
there is documental proof that I was not in Washington and could not have 
in Washington except for the hours of Midnight or an hour or so later 
on the (6) sixth or (5) fifth of December, 1953. : 

I visited my mother for a hour or so between trains on my way 
back to Pennsylvania. Your Honor, there is proof to substantiate my 
contentions. : | 

My attorney wanted and expected me to be a witness for the 
government and I often told him that I could not be a government witness 
because I did not know anything about the charge. He informed me that 
the government would drop dispositions against me if I became a witness. 
I told my attorney that the admissions I was supposed to have made was 
false and that I agreed to take a lie detector test to prove my innocence, 
My attorney believed that I made such admissions and told me so. And 
my defense was to be a government witness. The admissions I was 
supposed to have made was routine questions that the police asked me 
and I did not answer like they contend. Your Honor, please grant me a 
Paupers appeal and counsel different from the one that represented me 
at trial. Praying that you consider predictment and grant me Leave to 
prosecute appeal in forma pauperis. | 

Yours Very Truly, 
Leave to prosecute appeal in 
forma pauperis is denied. /s/ Thomas W. Moon 
/s/ James W. Morris 
Judge 
12/8/54 





[Filed December 8, 1954] 
UNITED STATES ) : 
) 
Thomas W. Moon ) 
) 

) 


Criminal No. 228-54 


District of Columbia Jail 
200 19th St., S.E., Washington, D.C. 





AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 
I, Thomas W. Moon, being first duly sworn according to law, 
depose and say that I am the in the above entitled cause, and, in support 
of my application for leave to proceed in said cause without being re- 
quired to prepay fees or costs, state as follows: 
That I am a citizen of the United States. 


That because of my poverty I am unable 
to pay the costs of said suit or action. 


That I am unable to give security for the 
same. 


That I believe I am entitled to the redress 
I seek in said suit or action. 


That the nature of my cause of action is 
briefly stated as follows: 


| /s/ Thomas W. Moon 
SUBSCRIBED and SWORN to before me this 6th day of December, 


/s/ G. E. Otes 
Notary Public, D.C. 
Let the applicant proceed on appeal 
without prepayment of costs. See memo filed 
Let this be denied. “+: , December 8, 1954. 
/s/ 3. W. Morris 
JUDGE 


[Filed December 8, 1954] 
MEMORANDUM 

Morris, J., Following conviction and sentence of the above-named 
defendant, the defendant addressed a communication to me, urging that 
it be treated as a notice of appeal, and moving that he be allowed to 
proceed to prosecute such appeal in forma pauperis. The defendant, 
in his communication, which has been filed, stated certain grounds 
which he believed entitled him to appellate review. 
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I have carefully considered the matters stated in defendant's 
letter, including the allegation that he did not feel that he had been 
properly represented by appointed counsel, with respect to which I have 
made investigation, and from which, together with my observation of 
the trial, convinces me that he had adequate representation. I am also 
convinced that there are no substantial questions of law which would 


justify me in authorizing appeal in forma pauperis. That motion will, 


therefore, be denied. 
/s/ Jas. W. Morris 
Judge 

December 8, 1954. 


[Filed January 29, 1955] 


Petition For Leave To Prosecute Appeal In Forma Pauperis And 
Affidavit In Support Thereof | 


The petitioner, Thomas Wright Moon, being first cay Sworn, on 
oath deposes and says: 

That he is a citizen of the United States and the appellant 
(Petitioner) in the above entitled cause, that he is unable to pay the 
costs of said appeal, or to give security for the same; and es he be- 
lieves that he is entitled to redress. | 

Your petitioner further states that subsequent to the a of the 


judgement in this case, an application accompanied by an affidavit in 
conformity with Sec. 1915. | 
Title 28, U.S. Code, was on November 25, 1954, made to the 
trial court to permit petitioner to prosecute an appeal therein in forma 
pauperis; thereby enabling the trial judge to certify whether or not the 
the appeal was taken in good faith, and that the trial court on the 9th day 
of December 1954, denied your petitimer's application to proceed on 
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appeal without prepayment of fees and cost or to give security therefor. 

That the nature of the appeal is as follows: 

I. Petitioner was held too long without being given a hearing. 

tl. Incompetent counsel, as Appellant's counsel Mr. George C. 
Dreos failed to subpoena necessary witnesses and at all times encouraged 
petitioner to be more susceptible with the prosecution. 

Ill. Alleged oral admissions, in which appellant never made, were 
accepted as evidence. 

IV. Deniai of Severance. 

V. Insufficient evidence to present to the jury. 

VI. Court erred in allowing evidence to be used against the defend- 
ant where no foundation was laid for its admission. Petitioner was not 
tried with evidence. 

Vil. That there was no evidence throughout the trial linking or con- 
necting appellant with the robbery for which he was indicted. Perjured 
testimony, etc., Al. 

Therefore, petitioner prays that he be allowed to docket and proceed 
with his appeal in this Court without being required to prepay fees or 
cost, or to give security therefor, and that he be allowed to file an 
original and six copies of a typewritten brief and appendix thereto in lieu 
of printing the same. 


/s/ Thomas W. Moon 
Petitioner 


[ Verification and Jurat dated 1/27/55] 


{ Filed March 11, 1955] 
On this lith day of March, 1955, came the attorney of the United 
States, the defendant by his attorney Jeanne B. Miles, Esquire; where- 


upon the defendant's rehearing on application for leave to proceed on ap- 
peal without prepayment of costs, coming on to be heard, after argument 


by counsel, is by the Court denied. 
| By direction of 


JAMES W. Morris 
Presiding Judge 





[ Filed April 11, 1955] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. Misc. 513 April Term, 1955 
! 


Thomas Wright Moon, 


Petitioner, ! 
v. | 


United States of America, 


Respondent 
Before: Edgerton, Prettyman and Fahy, Circuit J Jesse 
ORDER_ | 
Upon consideration of the petition for leave to nrceoctte an appeal 
in forma pauperis, and of the argument of counsel thereon, it is 
ORDERED by the Court that the aforesaid petition be, and it is 
hereby, denied. ! 





Per Curiam. 
Dated: April 11, 1955 


[ Filed January 7, 1957] 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Thomas Wright Moon 


(Petitioner ) | 
v. Criminal No. 228-54 


United States, 
(Respondent ) 


Petition For A Writ of Duces Tecum 


[Denied, McGuire, J. 1/7/57] 
Petition for Leave to Proceed on Duces Tecum in Forma Pauperis 
and Affidavit in Support Thereof. 


The petitioner, Thomas Wright Moon, being first duly sworn, on 
oath depose and say: i 
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That he is a citizen of the United States and the petitioner in the 
above entitled cause; that he is unable to pay the cost of said petition, 
or to give security for the same; and that he believes that he is entitled 


to redress. 
Petitioner further states that he has made diligent efforts to obtain 
all of the matter that he (petitioner) petitions this Honorable Court for. 
Your Petitioner asks this Honorable Court in simple words and 
language for the court to grant petitioner all legal papers relating to 
Case Number 228-54. 
Here comes your petitioner on grounds of Duces Tecum. 
Your petitioner is without funds and have no other way to obtain trans- 
cript in his case unless it is granted by the court in Forma Pauperis. 
Petitioner is a bonafide citizen of the United States, and of legal 
age and there is no other way that petitioner can present his proceedings 
properly unless he does have the transcript and all other legal papers 
and documents, concerning his (petitioner's) arrest, indictment, motions 
and all other pertinent papers. 
Petitioner also asks his Honorable Court for Certified copies of 
is co-defendants written statements against your petitioner. Petitioner 
is without funds and without counsel. He (petitioner) for a long period 
of time have tried to obtain his transcript and all legal papers. 
Petitioner contends that he is innocent of the charge filed against 
him in criminal case number 228-54. 


United States 
vs. 
Thomas Wright Moon 


Petitioner in preparing his argument and procedures seeking 
relief from the Honorable Courts must have his transcript. Petitioner 


challenges the legality of written statements signed by his co-defendants 
not in your petitioner's presence. 


Contradictory testimony from various witnesses, sworn to under 
oath also can help your petitioner substantiate his (petitioner's) claim 





15 | 
that his Constitutional Rights were violated and infringed upon in denying 
him (petitioner) due process of law, violation V, 5th amend. , U.S.C. 

Your Petitioner being poor and unable to hire an attorney or to 
purchase these papers and documents hopes that this court, court of 
Law and Justice, will not penalize your petitioner and deny him acess 





to his avenue of relief. | 

Petitioner, due to extreme poverty must and is forced to prepare 
and to present his court proceedings himself. i 

Your Petitioner is ignorant of law and he needs these papers to 
proceed in court. Your Petitioner further challenges the so- called oral 
admission that your petitioner was supposed to have made. Only trial 
testimony can furnish petitioner with the necessary facts to show error. 

Your Petitioner is destitute and unable to obtain these papers, 
unless this Honorable Court grants said papers to your petitioner. 


Your Petitioner has made diligent efforts. Petitioner's efforts 
| 


started at petitioner's conviction. 
Petitioner sends this petition in good faith and he so hope the 
court obliges Petitioner's request for transcript and all legal matter 
without prepayment of cost. 
Your Petitioner pleaded not guilty thruout the whole ee 
and he (petitioner) never waived his right to petition the government for 
the proper redress that your petitioner seeks. : 
Which is a violation of Amendment one, (Amend. 1) of the United 
States Constitution. 


Wherefore Petitioner prays that he be allowed to proceed with 





his petition in this court without being required to prepay ices or cost, 
or to give security therefore. 


/s/ Thomes Wright Moon | 
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|Filed January 14, 1957] 


Petition for a Writ of Duces Tecum 

Petition For Leave To Proceed on Duces Tecum In Forma Pauperis 
and Affidavit in Support Thereof 

The Petitioner Thomas Wright Moon, being first duly sworn, on 
oath deposes and say: 

That he is a citizen of the United States and the petitioner in the 
above entitled cause; that he is unable to pay the cost of said petition, 
or to give security for the same; and that he believes that he is entitled 
to redress. 

Petitioner further states that he has made diligent efforts to obtain 
all of the matter that he (Petitioner) petitions this Honorable Court for. 

Your Petitioner asks this Honorable Court in simple words and 
language for the court to grant petitioner all legal papers relating to 
case number 228-54, 

Here Comes Your Petitioner on grounds of Duces Tecum. 

Your Petitioner is without funds and have no other way to obtain 
transcript in his case unless it is granted by the court in Forma Pauperis. 

Petitioner is a bonafide citizen of the United States, and of legal 
age, and there is no other way that petitioner can prepare his proceedings 
properly unless he does have the transcript and all other legal papers 


and documents, concerning his (petitioner's) arrest, indictment, motions 


and all other pertinent papers. 

Petitioner also asks his Honorable Court for certified copies of 
his co-defendants written statements against your petitioner. 

Petitioner is without funds and without counsel, He (petitioner) 
for a long period of time have tried to obtain his transcript and all legal 
papers. 

Petitioner contends that he is innocent of the charge filed against 
him in Criminal Case Number 228-54. 


United States 
vs. 
Thomas Wright Moon 
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Petitioner in preparing his argument and procedures seeking relief 
from the Honorable Courts must have his transcript. Petitioner chal- 


lenges the legality of written statements signed by his co-defendants 
not in your petitioner's presence. 


Contradictory testimony from various witnesses, sworn to under 





oath, also can help your petitioner substantiate his (petitioner's) claim 
can help your petitioner substantiate his (petitioner's) claim that his 
Constitutional Rights were violated and infringed upon in denying him 
(Petitioner) Due Process of Law, Violation V (5th Amend. U. S.C.) 

Your Petitioner, being poor and unable to hire an attorney or to 
purchase these papers and documents hopes that this court, Court of Law 
and Justice, will deny him access to his avenue of relief. Petitioner, due 
to extreme poverty must and is forced to prepare and to present his Court 
proceedings himself. | 

Your Petitioner is ignorant of law and he needs these papers to 
proceed in Court. Your Petitioner further challenges the so-called 
oral admission that your petitioner was supposed to have made. Only 
trial testimony can furnish petitioner with the necessary f acts to show 
error. | 

Your Petitioner is destitute and unable to obtain these papers, unless 
this Honorable Court grants said papers to Petitioner's efforts started 
at petitioner's conviction. ! 

Petitioner sends this petition in good faith and he so hopes the 
Court oblige Petitioner's request for transcript and all legal matter 
without prepayment of cost. | 

Your Petitioner pleaded not guilty thruout the whole procedur es, 
and he (petitioner) never waived his right to partition the government for 
the proper redress that your petitioner seeks. Which is a violation of 
Amendment one (Amend. 1) of the United States Constitution. 

Wherefore Petitioner prays that he be allowed to proceed with 
his petition in this court without being required to prepay fees or cost, 
or to give security therefor. 


/s/ Thomas Wright Moon 





|Filed March 11, 1957] 


MEMORANDUM 


Following the trial of this case and the conviction of the petitioner, 
this Court, after a full review, denied leave to appeal in forma pauperis 
on the ground that there was no substantial question of law justifying such 
action. Nothing stated in his present petition is a basis for a collateral 
attack upon his conviction, and I, therefore, cannot authorize the fur- 
nishing at Government expense of the transcript and other data which 
he seeks. The petition is, therefore, denied. 


/s/ Jas. W. Morris 


Judge 
March 11, 1957 


| Filed May 6, 1957] 


Petition for Leave to Prosecute Appeal in Forma Pauperis and Affidavit 


in Support Thereof 

The Petitioner, Thomas Wright Moon, being first duly sworn, on 
oath depose and says: That he is a citizen of the United States and the 
Appellant (Petitioner) in the above entitled cause; that he is unable to 
pay the cost of said appeal, or to give security for the same; and that 
he believes that he is entitled to redress. 

Your Petitioner further states that subsequent to the entry of the 
judgment in this case, an application accompanied by an affidavit in 
conformity with Sec. 1915, Title 28, U.S. Code, was on November 25, 
1954 made to the trial court to permit petitioner to prosecute an appeal 
therein In Forma Pauperis, thereby enabling the trial judge to certify 
whether or not the appeal was taken in good faith, and that the trial 
(Judge) Court on the 9th day of December 1954, denied your petitioner's 
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Application to proceed on appeal without prepayment of fees and cost or 
to give security therefor. | 

Petitioner further states that on January 29, 1955, your petitioner's 
petition For Leave To Prosecute an Appeal in Forma Pauperis was filed 
in the above entitled matter in the United States Court of Appeals For The 
District of Columbia. : 

On February 3rd an appearance was entered in petitioner's behalf 
by Miss Jeanne B. Miles, 651 Florida Avenue, N.W., Washington 1, D.C. 

On April 14, 1955, Miss Jeanne B. Miles informed petitioner by 
letter that, there was an oral argument on the petition before the court 
of appeals. | 

On Monday of that week the Court of Appeals denied the petition. 

Your Petitioner was unable to pay for Miss Miles' legal services 
and she withdrew from petitioner's case completely and taking with 
her necessary papers and information that your petitioner needs. 

Your Petitioner has tried every way and means that he knows how 
to get a copy of what was argued for him in the Court of Appeals. 

Attorney Miles two (2) years ago promised to return all legal 
papers to your Petitioner. | 

The last information that petitioner has on Miss Miles is that 
she has left town. | 

I never received copies of any papers that she filed or any infor- 
mation concerning case no, 228-54 from the Appeals Court, that is any 
arguments or actions taken by that Court. | 


Not even an opposition or extension of time from the U. S. Attorney. 





Petitioner wrote to the Court of Appeals on January 21, 1957, 
regarding case no. 228-54, The clerk sent petitioner a copy of an order 
entered April 11, 1955, denying his petition for leave to prosecute an 


appeal in forma pauperis. : 


Before: Edgerton, Prettyman and Fahy, Circuit Judges 
ORDER : 
Upon consideration of the petition for leave to prosecute an appeal 
in Forma Pauperis, and of the argument of counsel thereon, it is ordered 
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by the Court that the aforesaid petition be, and it is hereby denied. 
Dated: April 11, 1955 Per Curiam 


This order was not signed by any of the Judges, no reason given for 
a denial. 

I, Petitioner, conformed with Sec. 1915, Title 28. As this 
petition was taken in good faith coming under Supreme Court Ruling, 
(Judson Griffin and James Crenshaw Vs. The People of The State of 
Dlinois) 1956. 

(Griffin v. “ Illinois, 351 U.S. 12) (1956) 

(George Johnson vs. United States) 1957 : 

Petitioner further states: that he was destitute at the time of 
arrest and that he was without ample funds to retain counsel of his 
choice. 

Petitioner had appointed counsel thruout procedures in District 
Court. 

After sentencing appointed counsel Mr. George C. Dreos withdrew 
completely from the procedures against your petitioner. 

Petitioner himself prepared and filed all other legal papers to 
the courts, trying to raise legal questions and issues, and to be heard 
on appeal without prepayment of cost. 


Your Petitioner from the very beginning had appointed counsel 
and was destitute. | 


Whry is it that petitioner cannot be heard on appeal? 

Do Your Petitioner have the right to appeal? Even though he is poor 
and umable to pay the cost? 

In Judson Griffin v. Dlinois: the Supreme Court ruled that the 
State of filinois should defray all expenses in granting an indigent defendant 
‘the right to proceed at the States expense on appeal and to grant records 
and transcript. : 

Surely the U.S. District Court for Washington, D.C. should be 
binding to that ruling. Does the Griffin case apply to indigents of 
Washington, D.C. (D.C. Code). 
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Petitioner asks this Honorable Court to grant him the right to ap- 
peal without prepayment of cost. The fourteenth (14th) Amendment of the 
U.S. Constitution guarantees petitioner equal protection, as well as equal 
rights and equal justice. | 

Any such deprivation is a denial of due process of law, in violation 
of the (5th) fifth Amend., U.S.C. 

Petitioner has a tried to obtain his trancript and other papers 
and records of trial, to make an effort to prepare and to present his 
case. | 
Although he is a layman, he (petitioner) knows that his rights were 
not fully protected. Justice Hugo L. Black stated in the majority opinion 
in the Griffin case, that "in criminal trials a state can no more discrimi-~ 


nate on account of poverty than on account of religion, race or color.” 





The Supreme Court, in (Johnson v. United States) applied that doctrine 
to the Federal Government as well. | 

Denial of the right for petitioner to appeal in Forma canpents 
shows bias and a denial of equal justice, in violation of the 14th amend. , 
Denial of Due Process of Law 5th Amendment. : 


Petitioner prays that this Honorable Court will grant him the 


trial transcript and to appoint him competent counsel. 

The grounds that your petitioner cited, even though trial judge 
said that there was no substantial question of law in denying petitioner 
Leave to Proceed on appeal without prepayments of cost, = a violation 
of your petitioner's constitutional rights, 14th, 5th amend. | 

The trial*judge never corcieted in writing that the appeal was not 
taken in good faith. 

Title 11, D.C. Code Criminal Appeals Act, Discretion 

The Court of Appeals has jurisdiction to review matters resting 
in the discretion of trial justices. Billing v. Fields (36 app. D.C. 16) 
citing with approval Degge v. Hitchkock (35 app. D.C. 218, aff" ane 
229 U.S. 162, 57 L. ed. 1135, 33 Sup. Ct. 639). : 

Petitioner says that the U.S. District Court for the District of 
Columbia erred, and his only remedy is to raise such errors on appeal. 
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Being a layman, it is impossible for petitioner to interpret the 
law as an able jurist or attorney, that is why petitioner asks the court 
to review his case on appeal. 

I was not satisfied with the judgment against me (petitioner) and 
I want the appeals court to study the records along with my allegations 
to see and to rule if there was substantial question of law. 

Pleading not guilty throughout the proceedings against petitioner, 
and being innocent of the charge is enough alone to warrant review in 
the Appeliate Court. 

The records will show that petitioner asked both courts for 
Leave to be heard on appeal without prepayment of cost. 

It is impossible for petitioner to raise enough funds for such 
procedures. 

Surely if counsel was appointed to defend petitioner at the very 
beginning of the proceeding, then it should be the government's duty 
in protecting petitioner's rights, and to grant petitioner Leave to Proceed 
on appeal without prepayment af cost and to appoint competent counsel to 
defend petitioner on appeal to the very end. 

The Federal Rules of Criminal Procedures Rule 52 says: 

In cases of serious criminal offenses court of appeals will care- 
fully check the records for error prejudiced to defendant, though he did 
not urge such error (Tatum v. U.S., 1951, 190 F 2d. 612, 88 U.S. 

App. D.C.) 

I have complete faith in the courts and I do believe that it is to 
benefit the poor as well as the rich. 

If I (petitioner) be denied Leave to Proceed on Appeal without 


prepayment of cost, he cannot receive the full benefit of Rule 52. 

That shows bias and discrimination. 

That the nature of Appeal is as follows: 

I. Petitioner was held to long without being given a preliminary 
hearing. 

Il. Incompetent Counsel. 


tI. Allege oral admissions, in which appellant never made, were 
accepted as evidence. 
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IV. Denial of Severance. 
V. Insufficient evidence to present to the jury. | 
VI. Court erred in allowing evidence to be used against the 
defendant where no foundation was laid for its admission. Petitioner 


was not tried with evidence. | 
Vil. That there was no evidence throughout the trial linking 
or connecting appellant with the robbery for which he was indicted. 





Vil. Perjured testimony. 
IX. Et Al. 


I. Petitioner was held (16) sixteen or more hours before given a 


preliminary hearing. Petitioner at the time of his arrival from Newark, 
New Jersey demanded a hearing and insisted that he be heard at once. 

Petitioner was denied a prompt and immediate hearing, although 
the arresting officers had ample time to go before a judge or U.S. 
Commissioner for a preliminary hearing. Petitioner contends tha he 
was denied due process of law and did not get the full benefit of a speedy 
preliminary hearing. Petitioner also contends that the government's case 
was built around the undue delay in granting a hearing. | 

Instead of petitioner being taken before the proper authorities 
for a hearing, he (petitioner) was taken before the complainant and 
complainant witness at the scene of the crime. | 

The government mapped their court procedures and strategy 
from that meeting. : 

Petitioner contends that the arresting officers Mr. Vernon Culpepper 
and Salvatore Greco along with the complainant witnesses never could 
had rehearsed their testimony which was prejudiced and bias along 
with being untrue, if petitioner had been given a hearing immediately. 
Petitioner contends that the court erred and his entire freedom hinges 
on a reversal of the judgment against him. | 

Petitioner wishes to raise this issue on appeal. With application 
to proceed in Appeal without prepayment of cost. 

In a country that practices democracy, and equal rights for all, 
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Petitioner's rights as a citizen was not fully protected and rights were 
denied your petitioner along with denial of due process of law (Griffin v. 


Dlinois) Petitioner further states that the government erred in holding 
him that unreasonable time before giving him a preliminary hearing. 
Because of the seriousness of this error Petitioner asks this Court on 
review to reverse judgment and dismiss indictment. 

No. 1 Allegation is a major issue where your petitioner's rights 
are involved and a substantial question of law has been raised. 

Petitioner feels and the law says that this question alone is 
enough to justify Leave to Appeal Without Prepayment of Cost. Peti- 
tioner after these years still wants and he believes that he is entitled 
to equal protection as a citizen, and due process of law. 

Denial of Due Process of Law (Viol. 5 amend.) 

He should not be discriminated upon because he is indigent. To be poor 
and accused of a felony does not mean that one should lose all rights 
as a citizen. 

The Court knew my financial standing at the very beginning of 
the procedures against your petitioner. 

And to deny him the right to appeal the petit against him at 
government expense shows open bias and distorts the United States 
Constitution. 


i. Incompetent Counsel. 

Surely your petitioner must question the competence of his at- 
torney. His attorney did not subpoena necessary witnesses, and en- 
courage petitioner to be more susceptible with the U.S. Attorney. 

(Violation 6th Amendment) 


_ HL Petitioner never made the alleged oral admissions that was 
used as evidence against him. The Court had nothing to substantiate 
whether petitioner ever made such admissions. There was nothing 
reduced to writing by either law enforcement agents, police or U.S. 
Attorney. 
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These admissions was to have been made on the train traveling 


from Newark, New Jersey to Washington, D.C. _ | 
There were plenty of people on that train, enough for there to be 


a witness to those so-called oral admissions. | 

Both officers, Mr. Vernon Culpepper and Salvatore ie gives 
conflicting versions of the alleged oral admission. | 

Without the so-called oral admissions the government would 
have no case. | 

Trial transcript will show that both officers testimony concerning 
the oral admission are conflicting and bias. : 

This is an issue to be raised on appeal as the Appellate Court 
should decide the veracity of and if such unsupported testimony should 
be admissible. 

(Petitioner did not receive due process of law. ) | 

Petitioner contends that the conflicting testimony of the arresting 
officers under oath should had been discredited and declared inadmissible. 
Petitioner did not secure due process of law. (Violation Vv, oth Amendment 
U.S. Constitution). Petitioner further states that if he (petitioner) be 
accused of making such admissions, out of the jurisdiction of the Metro- 
politan Police Department for the District of Columbia, there should 
be witnesses to such admissions other than arresting officers. 

If there are no witnesses or nothing in writing to substantiate 
such testimony, under Title 22, Section 2901, this evidence never should 
had beer allowed as admissible in court or to stand as substantial fact 
to hold petitioner for trial. 

Petitioner never made such damaging admission and the court 
erred in using such falsities as facts. | 

Petitioner was denied due process of law, when the government 
permitted unsupported testimony along with conflicting versions to stand. 

(Denial of due process of law. ) | 

To acquire such questionable evidence in another court's juris- 
diction is beyond the realm of law and justice. Any conflict in testi- 
mony, along with using another court's jurisdictio as the place that 
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such admissions were made, without sufficient proof that they were ever 
made is grounds sufficient to support an appeal considering a reversal 
of judgment. 

The question is: 

If the accused refuses to make a statement in support of police 
interrogation and to deny vigorously that he committed a crime, are 
the police at leave to say with authority that the accussed admitted 
complicity? 

It is too vague as evidence to admit such unsupported testimony 
as fact and evidence. 

Petitioner contends that the entire indictment in case no. 228-54 
is faulty and should be dismissed, because of unsupported testimony 
and evidence which led to indictment rendering due process of law ac- 
cording to the 5th amendment. 

This is a proper and important issue to raise on appeal. 

Should petitioner be denied the right for this issue to be raised 
on appeal because he is poor? 

His rights as a citizen alone, gives him the privilege of using 
In Forma Pauperis if he is destitute and indigent. 

Both officers, Detective Vernon Culpepper and Salvatore Greco 
gave conflicting testimony that was prejudice to petitioner defense. 

Both were bias, and such bias hindered petitioner from getting a 
fair and impartial trial. 

Denial of due process of law, Violation (V 5th amendment of the 
United States Constitution). 


IV. Denial of Severance. 


Your petitioner filed motion for severance before trial in 
Criminal Case No. 228-54. Such motion was denied. 
Petitioer's co-defendants signed written statements implicating 


petitioner in the alleged robbery. 
These statements were not signed in petitioner's presence. At no 
time was petitioner confronted with co-defendants while making the 
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statements or signing such statements. Petitioner contends that the 
Court erred in allowing petitioner to be tried with his co-defendants. 

The use of those illegal confessions against petitioner in any form 
showed bias and prejudiced petitioner's defense. 3 

Those statements when introduced as evidence did not assure 
Petitioner of his right to a fair trial, Violation of the 5th Amendment 
Denying petitioner due process of law. ! 

Violation of the VI six amendment of the United States Constitu- 
tion: (As the accused shall have the right to be confronted with the 
witnesses against him). ! 

The sixth Amendment of the United States Constitution prohibits 
the use of such written statements. : 

The above is a constitutional question and surely a question to ke 
raised on appeal. : 

Petitioner wishes to raise this issue on appeal asking for a re- 
versal of judgment and dismiss indictment, and to declare sentence 
null and void. | 

No. 4 Allegation is substantial grounds for an appeal, eghectaaty 
when Rules of Criminal Procedures, Title 18, Rule 14 says: 

"Relief from Prejudiced Joinder." | 

If it appears that a defendant or the government is prejudiced by 
a joinder of offenses or of defendants in an indictment or information or 
by such joinder for trial together, the Court may order an election or 
separate trials of counts, grant a’severance of defendants or provide 
whatever other relief justice requires." : 

Petitioner contends that the District Court erred in denying 
petitioner a separate trial. ! 

Petitioner knows that he was entitled to a separate trial to insure 
justice free from taint. | 

All of the co-defndants except your petitioner had signed con- 
fessions which petitioner were doomed from the very beginning, by the 
damaging evidence of his co-defendants, against co-defendants and 


petitioner. 
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It is the court's duty to send such controversial issue to a higher 
court for a ruling of the legality of such controversial evidence to a 
higher court for ja ruling of the legality of such statements to be used 
as evidence, especially if defendant objected from the very start and 
filed notice of appeal, Petition for Leave to Proceed in. Forma Pauperis. 


Those statements prejudiced petitioner's case from the very be- 
ginning. 

Petitioner’s arrest was the result of the illegal confessions. 

Bias thruout the trial was a result of co-defendants statements. 

Surely petitioner was denied equal justice and due process of law, 
Violation 5th, 6th, and 14th Amendment of the United States Constitution. 

Petitioner contends that the written statements are inadmissible 
as evidence, Petitioner was not able to examine the witnesses against 
him while making the statements against him. 

The Statements implicating petitioner and signed by co-defendants 
Darnell A. Kinnard, William E. Thomas, and Roosevelt Braddy. 

These statements according to the 6th sixth Amendment of the 
United States Constitution should be declared inadmissible as evidence. 

Rendering due process of Law 5th Fifth Amendment. 

¥. Insufficient Evidence to Present to the Jury. 

There was no evidence to support a verdict of guilty. There were 
no identification. There is no prod that petitioner assisted in any part 
of the robbery. 

Petitioner never was placed at the scene of the robbery at no time 
by evidence or fact. 

Petitioner established an alibi and had a witness to support that 
alibi. : 

Petitioner was not linked with the crime in any manner in open 
court, by his co-defendants, or any witnesses, other than the so-called 
cral admission that the arresting officers testified. 

Petitioner contends that:the Trial Judge J. ames W. Morris should 
had entertained a motion for a judgment of acquittal and to dismiss 
petitioner from the charge. 
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Under those circumstances surrounding the evidence, petitioner 
ask this Court to review this issue, upon consideration for reversal 
of the judgment in Criminal Case No. 228-54. | 

Petititioner was not tried with evidence. | 

With the exclusion of conflicting testimony and illegal statements, 
there are no evidence to support a robbery indictment. i 

That issue should be heard on appeal. It is an important issue 
along with others cited. 

Should be considered as grounds for a reversal. 


VI. Court Erred in Allowing Evidence to be used against defendant 
where no foundation was laid for its admission. 





Petitioner was not tried with evidence. 

Petitioner had no knowledge of what happened and assisted in no 
manner in criminal case no. 228-54. : 

The introduction of those signed statements by co-defendants, and 
trial court having admitted into evidence, statements made by co- 
defendants is a reversible error and an issue to raise on appeal. 

This is error that relates to evidence received at trial. This is 
also a constitutional question, Violation of the 6th Amendment, "The 
accused shall enjoy the right to be confronted with the witnesses against 
him." 





This is a substantial question of law and I hope to et this 
issue on appeal. 

The Court did not give petitimer equal justice. 

The use of those written statements along with all other evidence 
used at trial was wrong and a denial of due process of law. _ 

One of petitioner's co-defendants was in full possession of ex- 
hibits, and all other evidence shown at trial at the time of his arrest. 
This man whose name is Roosevelt Brady was granted a direct judgment 
of acquittal due to legal technicalities. 


Petitioner contends that this evidence should have been ies 


and not to have been used in any manner, or way against petitioner. 
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Petitioner was denied due process of law and that issue alone 
should warrant a reversal of the judgment against petitioner. 
The legality of the evidence should be determined by the Appeals 
Court. 


Vu. That there were no evidence throughout the trial linking 
or connecting petitioner with the robbery for which he was indicted. 

Petitioner established a perfect alibi, and had witnesses to 
support alibi. 

Establishing alibi and with no positive identification by any of the 
complainants, should had rendered all other evidence null and void. 
Along with indictment and conviction, 5th Amend., due process of law. 


VOI. Perjured Testimony. 

Complainant Witnesses, Mrs. Harry Lustine, Mrs. Marian 
Hornstein, Detective Salvatore Greco, and Detective Vernon Culpepper, 
all of them gave conflicting testimony. 

This testimony given under oath, and the people involved knew 
from the beginning that it was false. 

Arresting officers Salvatore Greco and Vernon Culpepper manu- 
facture false testimony and swore under oath that it was the truth. 

Mrs. Harry Lustine the complainant and Witness Mrs. Hornstein 
along with arresting officers knew this testimony to be false, yet they 
also swore under oath that it was the truth. 

The records will show that their testimony concerning the oral 
admission not only are conflicting but (3) three different versions. 
Upon review the court can detect such perjury. 


IX. Etc. Al. 
Being an indigent defendant, (petitioner) who is poor and flestitute 
who asks this court to check all other errors along with those he has 


mentioned and to appoint him counsel to proceed on appeal without pre- 


payment of cost. 





| 
31 : 
Court erred in denying petitioner the right to be heard on appeal 
In Forma Pauperis Violation 14th, 5th Amendment, (Johnson v. United 
States) Griffin v. Dlinois. | 
Thus to deny adequate review to the poor means that many of them 
may lose their life, liberty, or property because of unjust convictions 
which appellate courts would set aside (Griffin v. Dlinois).. 
Many States have recognized this and provided aid for convicted 
defendants who have a right to appeal and a transcript but are unable 
to pay for it. : 
Such a denial is a misfit in a country dedicated to affording equal 
justice to all and special privileges to none in the administration of its 
Criminal Law. (Griffin v. Dlinois) : 
Wherefore Petitioner prays that he be allowed to docket and pro- 
ceed with his appeal inthis Court without being required to prepay fees 
or cost, or to give security therefor, and that he be allowed to file 
an original and six copies of a typewritten brief and appendix thereto 


in lieu of printing the same. | 


: 
/s/ Thomas W. Moon 
Petitioner 


Atlanta, Georgia | 
I, Thomas Wright Moon, being first duly sworn, according to 
law, on oath depose and say that the matters and things stated in the 
foregoing petition andaffidavit by me subscribed as facts are true. And 
those matters and things stated therein as upon information and belief I 





believe to be true. 
/s/ Thomas W. Moon 


Subscribed and sworn to before me by this 2nd day of May 00 
/s/ H. B. Laughlin 
Parole Officer: Authorized 3 the Act of 
July 7, 1955 to Administer Oaths (18 U.S.C. 
4004). 


| 
| 
| 
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Proof of Service 
I hereby acknowledge service of a copy of the foregoing petition 
and affidavit. 
April, 1957 


I, Thomas Wright Moon, being first duly sworn, according to law, 
on oath depose and say that I am the petitioner in the above entitled 
cause and that I have this 2nd day of May, 1957, mailed a copy of the 
foregoing petition and affidavit, postage prepaid, to the United States 
Attorney for the District of Columbia, at his address, The United States 
Attorney's Office, Washington, D.C. 

| /s/ Thomas W. Moa 
Subscribed and sworn to before me by this 2nd day of May, 1957. 
/s/ H. B. Laughlin 
Parole Officer: Authorized by the Act 
of July 7, 1955 to Administer Oaths 
(18 U.S.C. 4004). 
Notary Public 


|Filed July 5, 1957] 


Before: Edgerton, Chief Judge, and Prettyman and Fahy, 
Circuit Judges. 
4:3 
ORDER 

Upon consideration of petitioner's petition for leave to prosecute 
appeal in forma pauperis, and of respondent's opposition thereto, it is 

ORDERED by the Court that the aforesaid petition be, and it is 
hereby, denied. 
Per Curiam. 


Dated: July 5, 1957. 





[ Filed March 3, 1959] ss 


MOTION TO VACATE JUDGMENT AND GRANT 
NEW TRIAL UNDER SECTION 2255, TITLE 26; 
USC. | 


Comes now the defendant herein and moves the Court for a new 
trial under section 2255, Title 28, United States Code. For reason, 
therefore, defendant enumerates the following violations of rights 
guaranteed by the Constitution of the United States, which in effect 
deprived him of due process of law, made him an involuntary witness 
against himself, permitted inadmissible evidence to be used to convict 
him. | 


I | 

(a) The court jacket herein reflects that defendant was indicted 
by the Grand Jury on 1 March, 1957 in an original indictment; that he 
appeared before U. S. Commissioner Cyril Lawrence, on 3 March, 

1957 for the purpose of "bail only" and that he was regularly arraigned 
on 5 March, 1957. 

(b) The testimony of the arresting officers both before the U.S. 
Commissioner and at the trial herein, stated that they brought the 
defendant from New Jersey, in custody, with an arrest warrant on or 
about 10 February, 1957 for this case. The records and files of this 
Court indicate that no warrant was ever issued for the arrest of the 
defendant, and the dates above, in any event, would conclusively indicate 
that no warrant would have been issued. ; 

(c) During the ride back from New Jersey, the defendant, ac- 
cording to the officers, was supposed to have made admissions relative 
to the crime. As a matter of law, this custody, being in fact a kid- 
napping, and an illegal act in itself, would preclude the admission of 
this testimony. However, it was in fact herein used to convict defendant. 

u 

(a) The officers further testified at trial that before the appearance 
before a committing magistrate (the record indicates this to be almost 
one month), the defendant was taken to various places and people for the 
purpose of obtaining evidence to be used against him. Apparently this 


procedure was successful, as persons testified at the trial about identifying 





34 
the defendant thus, and as to statements he made to them. It was believed 
to have been well settled that the foregoing action would preclude the ad- 
missibility of the above evidence, but it was in fact used against defendant. 
Til | : 
(a) Prior to trial, defendant learned that his co-defendants had made 
statements incriminating him, out of his presence. He promptly moved 
for a severance on this ground, but was denied. At the trial, the three co- 


4 


defendant's statements were used against them for impeachment and, 
necessarily, their statements about Moon were brought to the attention of 
the Jury, collaterally of course but nevertheless damning. 

(b) The net result of the foregoing was to use against the defendant, 
statements made out of his presence by alleged co-defendants. 

IV 

(a) It is further submitted that the record itself indicates the police 
officers committed perjury when they stated that they had made the arrest 
of the defendant with a warrant. 

CONCLUSION 
The only evidence connecting the defendant with the alleged crime 


was as follows: 
1. The identification by the complaining witness. This being in 


clear violation of Mallory. 
2. The alleged oral confession to police officers during the trip 


from New Jersey when defendant was in wrongful custody. 
3. The statements of co-defendant's taken out of his presence. 


The defendant, since his conviction has filed many motions pro se 
attempting to bring these matters to the attention of the Court, has attempted 
to note an appeal, all without the aid of counsel and from a distance (U.S. 
Penitentiary, Atlanta, Georgia). He has been rebuffed at every step. It is 
submitted that the questions raised by him, and herein, are substantial 
and go to the very root of defendant's conviction and cast a grave doubt on 
defendant being accorded due process of law. Defendant has been diligent 
and has not rested on his rights as indicated by the record herein. 

It is respectfully requested that a hearing be conducted on these mat- 
ters as the record does not indicate they are false, but rather that they are 


of substance and support defendant's position. | /s/ John J. Dwyer 
[ Certificate of Service] Attorney for Defendant 





[Filed June 23, 1959] 
EXCERPTS FROM 
TRANSCRIPT OF PROCEEDINGS 





UNITED STATES OF AMERICA 


versus Criminal Case No, 228-54 
THOMAS W. MOON 


May 1, 1959 
Washington, D.C. 





The above-entitled matter came on for hearing on motion before 
The HONORABLE JAMES W. MORRIS, a United Statés District Judge, 
at 3:00 P. M. 
APPEARANCES: 
For the Government: 
Oscar Altshuler, Esquire 
For the Defendant: 
John W. Dwyer, Esquire 


* ae * 


MR, DWYER: * * * 


* * * * * 





Now very honestly, Your Honor, I think that these points raised 
here are substantial. I think they go to the very heart of justice in this 
matter. I think they go to the question of whether or not the defendant 
got a fair trial on the merits. Now I do not wish the implication to come 
from that that Your Honor did not grant him a fair trial because I know 
Your Honor did. Your Honor leans over backwards to grant'a fair 
trial. But I think one of the things that is most important is the question 

of severance. Your Honor did not know at the time Your Honor 
ruled on the question of severance, for example, what damage would 
accrue to the defendant by denying his motion for severance and that 
motion was duly made, And, of course, the damage came out during 








36 
trial when the statements of co-defendants were admitted. 

Now, another matter that was not raised before Your Honor. Your 
Honor didn't have knowledge of it before Your Honor ruled, was the ques- 
tion of the records here indicate that the police officers lied. The 
Government says in this case, we didn't know they lied, so that is real 
rough, he can't get any relief. Well, I don't think that is the law, Your 
Honor. I think these are matters that go to the very heart of the con- 
viction and I will go along with the Government when they say that the 
Court of Appeals has ruled that a 2255 motion can't attack evidence that 
should have been suppressed. It can't. But, we are not proceeding on 
any one point, we are proceeding on the whole posture of the case, the 
whole atmosphere, we think that if this man were given a new and all 
these matters which have ultimately been discovered from the records, 
and which I have cited in my motion, that if they were presented to the 
Court in that order, that an entirely different result would be obtained. 
And that is the reason for it. * * * 


a * * 


MR, ALTSCHULER: * * * 
* * * x * 
_ He says he has done it always without the help of counsel. That 

is not so. In 1955 Mrs. Jean Miles came in the case as retained counsel, 
not appointed by the court, came in and represented the defendant to 
Your Honor. Your Honor wrote a memorandum denying her appeal for 
a direct appeal in forma pauperis. She went to the Court of Appeals. 
She argued, orally argued before the Court of Appeals. The questions 

that she argued are exactly the same questions without any change 
whatsoever that are now being raised by the present counsel. The ques- 
tions raised in 1957 before Your Honor and before The Court of Appeals 
are exactly the same questions that were originally raised. This is the 
third time the exact questions are being argued before Your Honor and 
twice already before The Court of Appeals. This was a motion not filed 
by defendant but by counsel. It states a motion to vacate. This isn't 
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something prepared by an illiterate defendant. He does ask for a new 
trial and of course that is one of the reliefs which is available under 
a motion of Section 2255. By setting aside the judgment, of course, 
he might very well get a new trial. That, of course, could be possible. 
This is a question of where justice has been done, not once but 
twice and I don't think that the defendant deserves another chance, to 
keep on trying and not proving anything one way or another. Besides 
coming back to the Heflin case decided by the Supreme Court, I think 
the law is clear, that the law is binding on all the lower courts, that a 
’ 2255 may not be filed when the sentence -- the prisoner is not in custody 
under the sentence which he is presently attacking. It is not a question 
of convenience but of law. 
THE COURT: Well, if the Court hasn't got jurisdiction to consider 
it, I don't see how I can. | 
Now very frankly if there is something undisposed of about this 
defendant that I could dispose of I would rather do it now. 
MR. DWYER: Yes, Your Honor. : 
/ * 4 . * 
MR. ALTSCHULER: Might I mention this to Your Honor? There 
was some mention here of a motion to suppress. There was no motion 





to suppress. The defendant was alleged, if you recall, to have madea 
confession on the way back from Newark where he was arrested. 

He had been indicted in this other robbery case. He left the juris- 
diction and ran away to Newark. He was followed to Newark and picked 
up on this charge the present charge, or the charge Your Honor is 
considering. He was brought back. Now on the way back he is alleged 
to have made an oral confession. At the time of trial, Your Honor, if 
you happen to recall, the police officers testified he made an oral con- 
fession. He took the stand, the defendant took the stand and denied he 
had made an oral confession. It was a question of credibility, not to 
suppress. | 
The other question he mentions the motion for severance. Counsel, 


trial counsel, Mr. Dreos, a very competent counsel, argued a motion 
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for severance. It was denied by the Court after a hearing. Your Honor 
again reviewed that same motion for severance after the trial, after you 
did hear the evidence. Counsel here says you didn't realize when you 
denied the motion for severance what was going to come out at the trial 
but after you did hear what came out at the trial, you ruled that there 
was no prejudice. 

If I recall correctly also there were written statements by the 
co-defendants involving Mr. Moon and when they were submitted to the 


jury, Moon's name was stricken from those records so that they would 


not see that his name was mentioned. Your Honor took every precaution 
to protect his rights at the trial. And Iam sure from Your Honor's memo- 
randum that you went into this case very carefully. 
THE COURT: I certainly have. I have been into it numerous times. 
MR. ALTSCHULER: If counsel will show a new point raised today 
that has any substance or merit to it the Government is perfectly willing 
to go ahead with it. I don't know what there is to hear. 
MR. DWYER: I have no new evidence, which can be classified 
as new evidence. The only material that I can go and that I do urge 
upon the Court is that urged in my motion. I have no knowledge of what 
consideration has been given before or how it was urged. All I 
can do is to look at the jacket and the jacket indicates that several 
motions were filed and that they were denied by this Court and the 
Court of Appeals. What argument, what basis of denial, I have no 
means of mowing because there were no written memoranda of it. I 
don't know what the Court has considered or what has been urged on 
behalf of the defendant nor does he. Here again, I think this is of the 
utmost importance, I think a defendant has a right, has a basic con- 
stitutional right to know when he urges something upon the Court what 
is being said in his behalf and what is being said against him. 
Now the defendant informs me that he would testify to this: That 
he doesn't know what happened. He said he has written these letters, 
he had talked to Miss Miles, and he had talked to somebody else; he y 
told them of these various things. They said, yes, fine, and the next 
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thing he knew he got a letter from them saying it was done. | Now I say 
that that is not justice, Your Honor. And I have no doubt at all but 
what Your Honor has considered these various matters that have been 
urged and I know Your Honor always considers these things most 
wholeheartedly and would give the defendant a fair chance to show his 
innocence if that is possible. But I don't know what has been urged on 
Your Honor nor does the defendant, nor has he had the opportunity 
to press these matters. 

Now basically, we allege three items of error. Mr. ieee 
said they were all urged before. I don't know whether they were. I 
will take his word for it. But, how they were urged before I don't 


know nor does the defendant, nor was he given an opportunity to say 
what he thought was error. Or, what I thought was error and that is 


what we are asking for. | 
THE COURT: I don't quite understand you. These hearings 
have been had. The Court has been called upon to consider various 
things in connection with this defendant's case. It was considered and 
it has been acted on. ! 
Now simply because you say he doesn't know how it was urged 
or how it was acted on or that you don't know is no justification for 
the Court going over and over and over these things. 
MR. DWYER: No, Your Honor, what I don't know is of little 
moment. That is not material to the case. But I do think that the 
defendant, the one who is primarily involved, does have a right to 
know and to aid counsel. : 
Let's assume for example. Here again I know that these matters 





have been heard and considered by the Court because the record in- 
dicates that. 
THE COURT: Yes. 
MR. DWYER: But what aspects have been considered | by the 
Court? We have no means of knowing because the defendant'was never 
there. He has never been able to tell the Court his problem, 


his reasons for wanting an appeal, for example, his reasons for believing 
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that he should get a new trial. Now what I know or don't know isn't 
material, Irealize. But he does, I say to Your Honor, is material to 
the action. 

THE COURT: Well, he has had counsel to act for him. 

MR, DWYER: Well here again -- 

MR. ALTSCHULER: As Your Honor is pointing out, he has 
written in numerous petitions in which he has stated exactly what he 
thinks about the case. 

THE COURT: In addition to that I have got innumerable letters 
from him. 

MR. DWYER: Yes, Your Honor, we realize that. 

MR. ALTSCHULER: Plus counsel who spoke to him, who repre- 
sented him, who transmitted to the Court. What we are arguing here is 
that the defendant is entitled to come into court every time he files a 
motion and say in addition to what his counsel says, what he thinks about 
the case. Now that is a ridiculous posture. 

MR. DWYER: Let me sum it up this way, Your Honor? I do feel 
that when a defendant does attack a conviction, that he has a right, and 
I agree with Mr. Altschuler that right must end some time and litigation 
must end some time but I do believe that he has a right to be present in 
court when his rights are being decided. I do believe that he has a right 
when he raises a question of importance, a substantial question of law, 

I believe a defendant has a right to come into court and tell the 
Court why he believes his constitutional rights were infringed. I don't 
believe that the objective consideration of a letter from Atlanta or 
the objective consideration or the actual presence of retained counsel 
is a substitute for that. I believe that a defendant has a right to be 


physically present, physically allowed to press his claim on the Court 


once he raises an attack on constitutional grounds which is what the 
defendant has done here. Now certainly if Your Honor gives him a 
hearing here in this particular motion and hears what he has got to say, 
hears why he thinks his constitutional rights were infringed and Your 
Honor denies it and assuming he goes to the Court of Appeals and the 
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Court of Appeals affirms it, that is the end of it, there is no question 
about that. Because he has been given a hearing, he has been in court, 
and he has had all that he is entitled to. He has been there when his 
rights were adjudicated. That to my knowledge, to my reading of the 
record has ‘Bot been done in this case. That is all we are asking, Your 


ae ! 
a * * * * | 


A: 
‘THE COURT: What is the alleged violation of the so-called 
Mallory case here? 

MR. DWYER: We say that he was in illegal custody, Your Honor, 
during the trip back. Or, basically, as I recall the case, and as I say 
to Your Honor, I did not try it but I was in on its inception before the 

Commissioner, The only evidence connecting the defendant to 
the case were three points. Number 1, his alleged oral statement to 
the police officers on the ride back from New Jersey to this jurisdiction. 

Now with respect to them, the officers testified about them and 
the defendant denied them. With respect to them we say that if there 
was a kidnapping, if this defendant was in illegal custody, and we say 
the record here supports that he was, if he was in illegal custody any- 
thing obtained from that custody, whether it was a gun, stolen goods, 
oral statement, anything at all should not be allowed in evidence. And 
I would cite to the Court -- there is a case but I don't have it at my 
finger tips but I can get it, where officers were acting illegally and 
obtained information and the Supreme Court held that it should be 
suppressed. We say that should have been suppressed for that reason. 
We say that should- have been suppressed for that reason because he was 
in fact, kidnapped. : 

After he was brought back to Washington the officers then took 
him around to two witnesses, two victims, who came to court and 
tentatively identified him. The second point that tied him in with the 
crime. We say that under Mallory he certainly should have never been 
paraded around. Under Trilley, that very point was decided as recently 








as last year -- paraded around for the purpose of identification. 
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Now number 3, the testimony, the actual written confessions 
weren't introduced to the jury showing his name but I understand that 
there was cross-examinatio which tended to bring out that these other 
defendants, these co-defendants, did say, yes, I made this statement. 


I said Tom Moon was with me. 

Those are the three things and the only three things as I under- 
stand it -- I'll stand for correction if Mr. Altshuler has some different 
information but those are the only three points that tied this defendant 
into the crime. 

Now every one of those three we say are subject to attack on a 
constitutional basis. Two of them under Mallory and Trilley and the 
other one, the question of severance, we say was disposed of under 
the Monroe case, Captain Monroe. 

* + 3 * * * 

We think that is exactly what happened here, Your Honor. The 
other co-defendants had given written statements but this defendant 
had not. But those written statements -- and I don't care how much 
instruction Your Honor would give to the jury, Your Honor well knows 
that you can't wipe their minds clean like a blackboard. The evidence 
is still there and certainly that resulted in prejudice. It had to. And 
those are the three points that we rely on Your Honor. Those are the 
three things that attach this defendant to the crime, the only three, the 
only three things and, therefore, we believe there is a substantial 
question. 

THE COURT: Well, I don't want to fail to give any hearing that 
I ought to give to this defendant. That is why I decided to have a hearing 
on this matter right here instead of just dismissing it as being a repeti- 
tion of so many things that had already been heard. 

MR. DWYER: Yes, Your Honor. 

THE COURT: But I really am not satisfied that it does produce a 


question that hasn't been gone into. 
* * * 
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MR. ALTSCHULER: If he only offers evidence on the or testimony 
on the allegations that have been alleged in the motion, the Government's 
position is, that as a matter of law no hearing is required and even if 
he substantiates what he says, as a matter of law no cases have been 
cited by counsel to the contrary so the Court would have to find in favor 


of the Government. There is nothing here to upset this conviction that 
has been cited by the defendant. 


| 

* * *x * | 
| 

| 


THOMAS W. MOON 
was called as a witness in his own behalf and, having been duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
* ae . * 
BY MR. DWYER: 
Q. Were you the defendant in this case charging you with robbery.’ 
A. Yes, sir. 
Q. That is 228-54 criminal number? A. Yes, sir. | 
Q. Now Mr. Moon, directing your attention back to 1957, did 
there come a time when you were arrested? A. 54. Right, 1954. 
Q. Were you arrested in 1954 in this case? A. Yes, I was. 





Q. Where were you arrested? A. Newark, New Jersey- 

Q. Did you talk to any officer of the Metropolitan Police Depart- 
ment? A. Yes, I did. | 

Q. How long and where was that? A. The first time in the lock 
up in Newark, New Jersey. 

Q. And after that did you come to Washington? A. Yes, I did. 

Q. Why did you come to Washington? A. I came to Washington to 
stand trial. | 
Q. Why did you leave the jurisdiction? A. They sathleney had 
a warrant for my arrest. | 

Q. Who said that? A. Officer Culpepper and Officer Greco. 

Q. What did they tell you? A. They said they had a warrant for my - 
arrest and I was suspected of this robbery and they asked me if I would 
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come back and at the time I had a little bit misunderstanding in New 
Jersey and I said at that time I would. 

Q. You waived that jurisdiction? A. Yes, sir. 

Q. During the ride back did you make any statements to them, did 
you admit to the robbery? A. No, I didn't. 

Q. Now when you got back here in Washington where did you go 
and what did you do? A. When I got back to Washington I went to the -- 

Q. What day? A. Just about February 9 or 10th, within that 
neighborhood in 1954, within that time. 

Q. What time? A. Approximately 3:30 or sorts close to a quarter 
til 4:00 o'clock. Between 3:30 and 4:00 o'clock. 

Q. Inthe afternoon or morning? A. Afternoon. 

Q. Where did you come in from, atrain station? A. Union 
Station. 

Q. Ali right, where did you go from Union Station? A. From 
Union Station I went to Twelfth Street or Tenth and Eleventh Street -- 
the last scene of the crime. 

Q. Did you go voluntarily or was there an officer with you? 

A. No, it wasn't voluntarily, there was an automobile full of police. 

Q. Who was there? What police? A. Officer Culpepper, Officer 
Greco and several more that I knew but I can't recall their names. 

Q. And what did you learn at Twelfth Street? A. The place where 
the robbery occurred. I am a little hazy now but certainly it was Twelfth 
Street. 

Q. That is the robbery in this case? Is that right? A. Yes, it is. 

Q. When you got to those premises what happened there? A. When 
I got to the premises they interrogated me. 

Q. Who interrogated you? A. Officer Culpepper and Officer 
Greco and another officer. 

Q. What do you mean they interrogated you? A. They asked me 


why did we rob, why did we commit this crime. There were some 


things -- 
Q. Did you admit or deny it? A. I denied it at that time, yes, 


sir. 
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Q. Did any people view you up there? A. Yes, sir, Miss Lustine 
and another witness viewed me. : 

Q. You were in the custody of the police officer at that time? 
A. Yes, I was. | 

Q. From there where did you go? A. I went to Headquarters. 

Q. Now let me ask you this: The people that viewed you up there 
at this scene, did they testify against you in court? A. Yes, they did 
testify. | 

Q. When they testified did they identify you as aan one of the 
robbers? A. No, they identified me as making alleged admissions 








there. . 
Q. That you had made AEE at their place? A. Over at 
their place. 
Q. And what type admissions did they say you made? A. Some- 
what of receiving some of the money. 
Q. They testified about that in court? A. Yes, they did. 
Q. Now from their place you went back to the police headquarters? 
A. To headquarters, yes, sir. | 
Q. What happened at the police station? At headquarters? 
A. Well, I went through the regular interrogation and I got locked up. 
Q. Now when did you goto court? A. I went to court the next 


day. 
Q. Whattime? A. The next morning, I don't know exactly the 
time, it was the next morning. : 
Q. That was before Commissioner Lawrence, was it not? A. Yes, 
it was. : 
Q. That was on the 3d of March, 1957? A. No, no, no, no, sir, 


Q. Was it on the 5th of March 1954? A. No, it wasatt in March, 
it was in Fbbruary. 
Q. Now did anything happen at the Commissioner's? r Yes, I 
was in there and they said this is the fellow. 3 
Q. Who said that? A. Detective Culpepper said this is the fellow. 
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Q. Who was he talking to? A. Talking to the Commissioner. 

Q. Did anything happen about warrants or anything? A. No, I 
was placed on bail. 

Q. Did anybody say anything about any warrants about your 
arrest? A. Officer -- now to be specific at this point I was disturbed 

and I can't say at this point that the question of the warrant came 
up at this point at the Commissioner's office. 

Q. Did the officer ever tell the Commissioner anything about 
the arrest warrant in your presence? A. Yes, he did. 

Q. What did he tell him? A. They told him they were passing 
the bar and they had a warrant out for me in my presence. Not only in 
my presence but Mr. Dwyer's presence too. 

Q. Now before trial George Dreos was your attorney? Right? 
A. Yes, he was. 

Q. And you informed him about the need for severance? Is that 
right? A. Yes. 


Q. Now during trial was there any evidence from the co-defendants 


connecting you? A. All of it was from the co-defendants were present. 
* ae * * * 
BY MR. DWYER: 

Q. At that trial was there any evidence introduced against your 
co-defendant which included you? A. Yes, it was. 

Q. What? Specifically? A. Specifically the automobile, the gun, 
and all the other evidence that was used against him was used against 
me. 

Q. How was it connecting you? A. BecauseIamon trial. All 
the evidence against them, I am on trial. 

Q. Were any statements used at the trial? A. All of the state- 
ments were used at the trial. 

Q. Did the statements mention you? A. It mentioned me some- 
what and all of them mentioned me. 

Q. How did they mention you? A. By the other fellow -- the 
numbers, the numbers alone would point directly to me. 
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Q. What numbers are you referring to? A. The way the state- 
ments was used like the other fellow, the other fellow and the other 


fellow. The way the indictment reads. 

Q. Did they mention you by name? A. With slips yes, yes, they 
mentioned me by name at times. | 

Q. How? A. Through talking there it come out Noon, 

Q. And did it come out in connection with the statements that the 
co-defendant made? A. Yes, it did. | 

MR. DWYER: That is all, Your Honor. : 


* * x * 


CROSS- EXAMINATION 


BY MR. ALTSCHULER: | 
Q. Mr. Moon, are you the same Thomas Wright Moon who was 
convicted in, let's see, January 3, 1944, one two Criminal Case No. 
72-66, No. 72-668, No. 72-669, and Criminal Case No. 72-670 and 
sentenced in each case eight months to two years concurrently? A. Well, 
I got eight months to two years and I got eight months and two years now. 


Q. And are you the same Thomas Moon who was convicted on 
August 21, 1949 and sentenced sixteen months to four years? A. Yes, 
sir. | 

Q. Are you the same Thomas Moon who was convicted of robbery 
in June, on June 25, 1954 in Criminal Case No. 45-54 for coy three 

tonine years? A. Yes, sir. 

Q. When did you confess to the police that you committed the 
robbery in this case we are talking about now? | 

MR. WITNESS: Your Honor, can I ask you a question, sir? 

THE COURT: All right, what is it? 

MR, WITNESS: I want to know whether this will hurt my chances ? 
You see I haven't made any confession nowhere. I have said it time 
and time again and this wouldn't hurt my chances for trying to get free? 

THE COURT: If you have never confessed you can say that you 
have never confessed. 

A. No, I haven't. 

Q. You never confessed to the police that you committed the crime 
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involved in the real estate company? You have never written or never 
orally told anyone? A. -There was never nothing reduced to writing 
saying that I said anything - there couldn't have been nothing that the 
police had to say from this stand they could hold against me. 

Q. You never signed any papers saying that you--? A. Yes, I 
Signed the paper. 

Q, I mean that you committed this robbery? A. I signed a paper 
that I did not commit this robbery or no other robbery except I agreed 

to take a lie detector test. That is what I signed. 

Q. In other words you never wrote anything saying that you did 
this? A. Did this? 

Q. You never signed any piece of paper saying you commited this 
robbery? A. This is whatI signed: I, Thomas A. Moon -- 

@. Ididn'’t ask you what you did sign. I asked you whether you 
signed a confession saying you committed this robbery? A. No, I 
didn't. 


Q. Did you ever tell the police, talk to the police and say you 
committed this robbery? A. No, I didn't. | 
Q. Never? A. Never. 


Q. Did you testify at the trial? A. Yes, I did. 

Q. At the trial what did you say, did you confess or you didn't 
confess? A. No, I told them what the testimony that the officers 
wanted to give me. 

Q. At the trial did you say that you confessed? A. I am telling 
you what I am told at the trial. I -- the officers gave me testimony if 

I wanted to go free to testify. 

Q. Iam asking you what you did testify, not what the officers 
told you? A. Look, the only way I could answer the question the 
way you put it, sir, I explained to the Court in my own words, what the 
officers told me that they would do for me if I cooperate with them and 
use their testimony. 

Q. Did you deny confessing to the officers at the trial? A. Defi- 
nitely so. 
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Q. Did the officers testify that you had confessed? A. Well, 
they said I made admissions. Yes, they said, they must have said, yes. 
Q. Well, do you know whether they said it or not? A, First of all 
I don't know just what a confession is. They said I made admissions of 
guilt. | 
Q. That is whatI mean. A. Yes, that is what they said. 
Q. And you denied it when you testified and they said you had 
admitted it, that you had made admissions of guilt? A. Yes, sir. 
Q. And you denied you ever made admissions of guilt? A, That 
is right. | 
Did any of the other co-defendants take the stand and testify? 
Yes. : 
How many of them? A, I think all of them. ! 
= THE COURT: What? : 
MR. WITNESS: All of them took the stand, didn't they? 
THE COURT: All of them? I am not stating my recollection. 
BY MR. ALTSCHULER: 


Q. When they testified. didthey mention your name as being one 
of the robbers? | 

MR. WITNESS: Your Honor, I swore here and to protect myself 
I don't know all of the testimony. I have been working on this case ever 


since I had it and it is impossible for me to answer questions like he is 
putting. | 

THE COURT: All right, cite it as you can. ! 

MR. WITNESS: I can't answer and be truthful because Iam 
standing on my case as the truth, as telling the truth but I can't answer 
all of them. | 

Q. Iam not asking you whether you told the truth or ae told 
the truth? A. I couldn't answer because there was so much going on 
and the trial was so long and I was trying to remember a lot af other 
things. I mean I can't answer but I know that a lot of people used my 

name and my name came up in that. 2 

Q. You talked about the -- there were some written statements 
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made by the other defendants? A. Yes. 

Q. Did you ever see those statements? A. Never. 

Q. Were they read outloud at the trial? A. They were read 
outioud at the trial. 

Q. And did any of those written statements mention the word 
your name, Moon? A. Did any of them mention it? 

Q. Yes, when they were read outloud? A. Well I will answer 
that the best I can if you want to hear the way I answer it. 

Q. That's right? A. Well, certainly I wouldn't know definitely 
whether it was in the reading but in arguing those statements the name 
Moon was heard outloud. 

Q. Iam not talking about in arguing the statements? A. Well, 
I wouldn't know and couldn't possibly tell. It has been five years and 
even at that time the next day, probably, as much as was happening in 
the case, I just couldn't answer questions like you want. 

Q. And you don't know whether your name was mentioned? 

A. Oh, yes, I know that it was now. 

Q. From those statements? A. From those statements I under- 
stand that, yes. 

Q. Your name was read from those statements? A. My name 
was mentioned from those statements. 

Q. But you don't know whether it was read from those statements. 
When you were up in Newark you said you waived extradition and you 
wanted to come back.here? A. No, I didn't want to come back. 

Q. What did you mean when you said you waived extradition? 

A. Because of what the officers told me. I didn't want to come back. 

Q. What did mean by waived extradition? A. I will explain it if 


you will allow me to like I want to and not,like you were putting it 


I wanted to come back because I didn't cemmit a robbery and they had 
a warrant for my arrest and they told me and I came back. 

Q. For that purpose then you wanted to come back? A. No, I 
came back because I figured they had a warrant and I wanted to come 
and stand trial. They told me that they had a warrant for my arrest. 
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Q. What did the Judge tell you in Newark? A, WEE did the Judge 
tell me in Newark? 

Q. Yes? A. He said, I can't remember what the judge told me 
in Newark but I wanted to come home. | 

Q. Do you remember the Judge? A. No, Idon't. I ee a letter 
to the Commissioner's Office there. I addressed it to Essex County, 
Newark, New J ersey, to the Commissioner's Office. I was trying to 
get everything that was said. I didn't even get an answer. 

Q. Do you remember the Commissioner up in New J ersey? A. I 
tell you how I wrote my letter in trying to get the same answers that 


you are asking me and the institution's record will show it hadn't been 

a year maybe. I don't think it had been that long, that I tried to get 
everything that happened to me, that I wrote to the Commissioner there 
for, but I didn't have the name so I addressed it U.S. Commissioner, 
Criminal Division, Essex County, Newark, New Jersey, because I wanted 


that information. I wanted everything that happened there. 

Q. You don't remember anything that happened up there? A. Oh, 
yes, I remember but I didn't remember the name because the name 
wasn't too important to me. : 

Q. I am not asking you for the name. A. I remember every 
other thing that happened concerning coming back here. ! 

Q. What happened up in Newark? A. Officer Culpepper and Officer 
Greco told me that they had a warrant and told me did I want ' to come back. 

And soI said, okay. And they told me when I went in there to plead 
not guilty on this misdemeanor that I was on. Well I would have done 
it anyway. And, so then we went before the:Commissioner -- nothing came 
to see me -- so they came back later and said something about the warrant 
and then he go and come back and get me and put me ona Newark train. 

* * * * * | 

VERNON H, CULPEPPER : 

was called as a witness by the Government and, having been duly sworn, 

was examined and testified as follows: i 

DIRECT EXAMINATION 
BY MR. ALTSCHULER: 
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Q. Will you state your name, please? A. Vernon H. Culpepper. 
~@Q. Where are you assigned?. A. As Detective to the Metropolitan 
Police Department, Robbery Squad. 

Q. Were you so assigned in February 1954? A. Yes, I was. 

Q. What was your assignment? A. I was assigned as Detective 
Sergeant in the Robbery Squad. 

Q. Did you have occasion to go to Newark, New Jersey in the 
month of February to arrest or pick up the defendant, Thomas Moon? 

A. Yes, I did, sir. 

Q. How did you happen to go to Newark to get him? A. We were 
notified by the Newark Police he was in custody there. We went to 
Newark where we interviewed him, showing him a warrant we had for 
his arrest, and asked him if he would come back to the District of 
Columbia willingly. And he said he would. . At first he said he would 
not and then he said he would. He signed a statement that he wanted to 
waive the hearing and return to the District of Columbia with us. 

However, the police in Newark would not turn him over to us at 
that time. We had to wait until the following morning when he appeared 
in court where, a charge, I assume it was, in open court, the judge asked 
him if he wanted to return to the District of Columbia and told him he was 
entitled to a hearing there, that he didn't have to return until he had a 
hearing and he said he wanted to return to the District of Columbia and 
the judge ordered he then be turned over to us. 

Q. You did take him back? A. Yes, I did, sir. 

Q. Did you have any conversation with him in regard to the charges 
in this case? A. Yes, I did. 

Q. Did he make any admissions at all? A. Yes, he did. 

Q. What did he say? A. Mr. Altschuler, I couldn't repeat the 
exact words since it was so long ago. 

Q. Just the substance? A. We were on the train and we were 
playing cards, we were returning from Newark to Washington. He told 
us at that time he had participated in this robbery. He said, as I recall 
it, that he shouldn't get as much as the rest of them because he didn't 


get the big split as the rest of them got. 
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He told us the amount of money he got. I have for gotten just how 
much. I asked him if he would sign a statement. : 
Q. Did you testify at the trial? A. Yes, I did, sir. 


Q. Did you testify substantially as you have now indicated? A, I 


am not -- 
Q. Let's put it this way: Did you testify that the defendant had 
orally admitted his guilt to you? A. Yes, I did. i 
Q. Did the defendant testify at the trial? A. I don't know, sir. 
CROSS-EXAMINATION : 
BY MR, DWYER: 
Q. You say you stowed him a warrant? A. Yes, sir, I did. 
Q. Where did you get that warrant? A. I am not sure, I believe 





it was a Police Court Warrant. 

Q. Police Court Warrant? A. I believe so. 

Q. Do you know who obtained it? A. No, Idon't. | 

Q. Now when you came back to Washington, Officer Greco was 
with you, wasn't he? A. Yes, sir, he was. | 

Q. Did you go up to Eleventh Street where the robbery happened? 
A. Eleventh Street? i 

Q. Did you go some place where the robbery happened? A. I be- 
lieve it was Thirteenth, yes. Yes, I believe it was 811 Thirteenth Street. 

Q. Were certain people there that later testified at the trial? 
A. They were there and they were here as witnesses. I don't know that 
they testified. | 


Q. Did they appear as Government witnesses? A. They were 
: 


there as witnesses. 

Q. Did the defendant make any statements up there on Thirteenth 
Street about his participation of the crime? A. I can't remember. I 
cannot say. He may have and he may not have. I believe he did but I am 
not sure. | 

Q. You think he did? A. I think he did. 

Q. When he was up there did those people identify him as being 
one of the robbers? A. The only ones there that I recall: the only thing 
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that I recall in line with the identification, I think there was a woman 
there -- Mrs. Lustrine, she was the owner of the place. 

Q. She was the victim? A. No, sir, she was not, Mrs. Horn- 
stein. Mrs. Lustrine was the owner and as I recall her speaking up 
and saying, you have been in here before. 

Q. Who did she mean by you? A. This defendant. At that time 
he said he had been in there prior to that. He was not referring to the 
time of the robbery and I remember that because he told us he had 
been in that place, 

Q. What date did you get back to town? Do you recall? A. W 
left on the 9th and came back on the 10th. 

Q. The tenth of what? A. February. 

Q. Atnoon? A. No, we tried to get out of the court by 12:00 
o’clock and caught the 12:15 train and got back. 

Q. What time did you get back here? A. We got back here a 
little before 4:00 o'clock, I believe. 

Q. You took him to Thirteenth Street when you got in up there? 
A. I believe we took him to the Commissioner's Office. I believe we 
took him to the Robbery Squad first. 

Q. When you took him to the Robbery Squad did he make any ad- 
missions up there? A. I don't recall any, sir. 

MR, DWYER: Nothing further. 

THE COURT: Well, I would like to know a little more about it. 
There was something at the trial, as I recall it, about this warrant 


business and I have forgotten very definitely from where the warrant 


was issued, what kind of a warrant it was that you brought him before 

the Commissioner. All we have it was in New Jersey -- in Newark -- 
can you give us a little more information on that? What kind of a warrant 
it was? 

THE WITNESS: I don't recall, sir. When I was testifying I do not 
believe there was anything or any reference to the warrant. You know 
this has been a long time ago. 

MR. ALTSCHULER: I know that I shouldn't testify but there is a 
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Police Court warrant which was issued on this charge, 279903. 
THE COURT: Yes. | 
MR. DWYER: Now I think that should be in evidence if he is going 
to rely on it. It is material to the case and I would like to see that myself. 
THE COURT: We will talk about that later. Iam now trying to 
reconstruct what took place at the trial and I do definitely remember there 
was some mention made of the warrant and I am trying to find out where 





it is now, if anybody here has any information about it. : 
MR. ALTSCHULER: There was a Police Court warrant issued 
evidently. I don't know what happened to the original. I checked this 
morning and talked the other day with the warrant clerk over at the 
Municipal Court. He searched the files and found a duplicate or a car- 
bon, not the original. I don't know where the original is. I thought 
maybe the officer might remember. It seems obvious that the officer 
took the original there with him. I don't know whether he left it or 
what happened to it. A copy is here in the warrant clerk's file. There 
was a notation it was nolled after the indictment in this case. 
THE COURT: Yes. | 
MR, ALTSCHULER: I can only conjecture what happened because 
a Commissioner's warrant was secured and they came back from Newark 
with the prisoner and the man was brought before the Commissioner on 
February 11th and the Commissioner's hearing was subsequently -- 
MR. DWYER: It couldn't have been that because there was no 
warrant by this Court for this man. 
MR. ALTSCHULER: Coming back at 4:00 o'clock in the evening 
it may have been inconvenient or -- 
MR. DWYER: This is 10:00 o'clock in the morning, eS there, 
myself. : 
MR. ALTSCHULER: No, he was not there at the time he was 
brought back. Mr. Dwyer didn't enter his appearance until ceaomiae 
17th. : 
MR. DWYER: The day before this case before the Commissioner 
I was there. | 
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MR, ALTSCHULER: The exact time was the 17th of February. 
This officer testified they returned on the 4:00 o'clock train in the 
afternoon. 

MR. DWYER: For the record Commissioner Lawrence never sat 
in the afternoon. He always had these hearings in the morning. 

MR, ALTSCHULER: There was a Commissioner's warrant down- 
stairs. 

MR. DWYER: Well it should be in evidence. 

THE COURT: I think there were several things that ought to be 
in evidence. 

MR. DWYER: At that time there was Detective Sergeant Greco 
and the defendant. 

THE COURT: Where is he now? 

MR. WITNESS: He has retired from the Department. 

THE COURT: Does he live in Washington? 

MR. WITNESS: No, sir, he lives in Virginia, sir. 

THE COURT: Well, I think maybe he knows more about the warrant 
than you do? 

MR. WITNESS: He doesn't know anything about it that would help 
either. I called him this morning and Mr. Altschuler told me about the 
two warrants. If I may be allowed perhaps I can explain something in 

reference to the warrants. 

THE COURT: All right. 

MR. WITNESS: As Mr. Dwyer states the Police Court warrants 
would go back to the Police Court. But after we arraigned him before 


the Commissioner we would have tohave the Commissioner's warrant. 


Undoubtedly we got a Commissioner's warrant. 

THE COURT: A Commissioner's warrant issued where? 

MR. WITNESS; Here in the District of Columbia from Commissioner 
Lawrence. 

THE COURT: Well, the Assistant District Attorney says they 
can't find any record of such a warrant. 

MR. DWYER: The record is before Your Honor. 
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MR, ALTSCHULER: The reason for that is very simply this: If 
counsel had checked the records I think he would have found exactly what 
I found. A Commissioner's warrant was issued on the lith of February, 
the date the officer came back here at 4:00 o'clock in the afternoon be- 
cause the prisoner was brought before the Commissioner and the Police 
Court warrant was subsequently nolled or dismissed because the Com- 
missioner's warrant -- 

THE COURT: They wouldn't have the warrant. | 

MR. ALTSCHULER: He had the Police Court warrant and I gave 
you the number on that but when they came back with the prisoner they 
brought the man in front of the Commissioner instead of the Municipal . 

Court Judge so they swore out a warrant at that time and the 
Commissioner issued a warrant and arraigned the man in front of him 
on February 11th. That was subsequently dismissed because the 
Grand Jury indicted and that is why it is not in the jacket. It is down- 
stairs in the files. : <r | 


MR. DWYER: Here is a letter from the Clerk of this Court. He 
says he hasn't got one so apparently he is -- ! 

MR. ALTSCHULER: Of course, there is no point in arguing I 
can produce the documents from the Commissioner's office| to show. 

THE COURT: That doesn't satisfy me. Iam Sams 5 about the 


warrant this defendant referred to up in Newark. 

MR. ALTSCHULER: That is the Police Court warrant. 

THE COURT: I think that ought to be established as evidence in 
this case and not as mere conjecture. Give that back to Mr, Dwyer. 
I think I will continue this case until next Friday afternoon following 
the sentences and in the meantime I think both of you better try to get 


some definite evidence on this situation. | 
* * * * * 
Washington, D.C. 

Friday, May 8, 19! 

* * | 
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THE COURT: It was my understanding that the Court was to be 
shown certain matters on certain evidence at this time. 

MR. ALTSHULER: I have produced the warrant, police court 
warrant, which I referred to last time. Counsel just asked me to look 
at it. 

MR. DWYER: I have it, Your Honor. I have seenit. And I will 
pass it up to Your Honor; an original and a copy of this. It does indicate 


that it was issued and nol-prossed. 

THE COURT: It was issued prior to his arrest in New Jersey, 
wasn't it? 

MR, ALTSHULER: There is a date on there. I can give you the 
exact date. 

MR. DWYER: 26 January '54 when it was issued. 

THE COURT: When was he arrested? 

MR, ALTSHULER: On February 9th. 

THE COURT: When was it nol-prossed? 

MR. ALTSHULER: The warrant, I think, about the 31st of March. 

MR. DWYER: No date. 

THE COURT: Well, it was subsequent to his arrest? 

* ae oe * * 

MR. DWYER: Well, the only other thing that came up last week, 
as Your Honor will recall, was this case Mr. Altshuler discovered, 
Heflin v. United States, Supreme Court case that came down February 24, 
1959. 

* * * Z * * 

THE COURT: Well, as I see the Heflin case, it said that where 
it appeared on its face that there was error in the entering of the judg- 
ment, that the Court had the right under the rule of its own motion to 
correct the judgment. 

MR. DWYER: Yes, Your Honor. 

THE COURT: Well, the judgment is not sought to be corrected 
here. Not only is it not sought to be corrected, but it couldn't be cor- 
rected by the Court for error on its face. 
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There they said that the law, the statute, which the men were 
charged and indicted and found guilty under, found them guilty of an 
offense which was a larger offense than the lesser and included offense, 
it didn't apply to Prince, but applied to other people for sharing in the 
loot from the robbery of a bank. 


MR. DWYER: Yes, sir. | 
THE COURT: And that on its face it showed that the same persons 


couldn't be convicted of both crimes. | 

MR. DWYER: Yes, Your Honor. That is precisely my under- 
standing of the factual situation. But under Rule 35, Rule 35 attacks, 
as I read the rule and as I understood the rule, an error in sentencing. 

This case, the Heflin case, it was a substantive error. 

THE COURT: That is right. 

MR. DWYER: An error in prosecution; which is exactly what we 
have here. We are not alleging in this particular case that Your Honor 
gave him an illegal sentence, too much or too little; we are alleging 
substantive errors during the course of the trial, during the course of 
and prior to the trial, which is exactly the same situatim whitch obtained 
in the Heflin case. : . 

THE COURT: No, it is not. It is not. It is clearly not. What 
happened in the Heflin case was that they were convicted and sentenced 
for the offense of sharing in the proceeds of the robbery. : 

MR. DWYER: Yes, Your Honor. | 

THE COURT: They were also convicted for the robbery. 

MR. DWYER: Yes, sir. ! 

THE COURT: And therefore it shows on its face that they should 
not have been convicted and sentenced of that latter or lesser crime. 

MR. DWYER: Yes, sir. : 

THE COURT: And therefore the Court could correct it, even 
though it had been wrongfully sought on a 2255. | 

Here, there is no such showing on its face. You are saying that 

outside of what it shows on its face he should not have been con- 
victed and sentenced because of the violation of the Mallory doctrine, or 
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this, that or the other things that you complained of happening. But that 
is not something which anybody has said could be corrected under the 
rule. And it certainly can't be corrected under the 2255. 

MR. DWYER: Now, Your Honor, counsel concurs wholeheartedly 
with what Your Honor says but I do believe this Mallory question has been 
one that is injected as an explanation of the errors. We say that this 
case is similar, to wit: the record does reflect the question of warrants, 
Your Honor; the record does reflect the severance and the need for 
severance. Those things are apparent on the face of the record too, 
Your Honor. 

Now, certainly the Mallory question was not brought up per se. 
The Mallory question we say is merely explanatory of what the record 
does show, to sit, that the warrant was not used to bring him back, and 
all that, and that he was wrongfully here. And then we get into Mallory. 

But I say we don't even reach Mallory as far as the record is con- 
cerned here, nor do we have to; that the record by itself, the record 
Your Honor has heard already, has presented enough to Your Honor, 
we think. 

THE COURT: Well, I am afraid I can't agree with you. 

MR. DWYER: Well, that is our position, Your Honor. 

THE COURT: No. I think in the circumstances, on a reasoning 
of the Supreme Court that these questions cannot properly be raised 
on the 2255, that I will have to deny the motion. 

MR. DWYER: Your Honor, might I address myself to the ques- 
tion of appeal in this case? 

THE COURT: Yes, you may. 

MR. DWYER: I have the defendant's affidavit in forma pauperis 
and, as Your Honor knows, from the past record again, he is unable to 
bear the cost of an appeal. 

THE COURT: I think that is correct. 

MR. DWYER: And I do feel that this is a meritorious point; 


particularly in view of the fact it was such an unusual decision by the 


Supreme Court, let us say. The Supreme Court does say that there were 
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many variations of it and I don't think it is that clear-cut. With due 

' respect to the Court, it is counsel's present opinion that there is room 
for interpretation there. These two things I don't think were specifically 
raised directly before. I would ask Your Honor to allow the defendant 

to present these points point-blank as they stand here to the: Court of 
Appeals. : 

THE COURT: Well, I ama little afraid I can't agree that I ought 
to recognize them as proper subjects of appeal. You certainly have a 

| right to go to the Court of Appeals and ask for leave to appeal. 
And I am inclined to think that that is the course that should be taken. 

MR. DWYER: All I am asking Your Honor is for leave to proceed 
without prepayment of costs and to allow the defendant to have the trans- 
cript of the argument here today and last Friday. 

Now, as Your Honor well knows, in order to deny the ace, 
that right Your Honor would have to find that it would be clearly frivo- 
lous, and I don't think quite honestly Your Honor can find that this 
appeal would be clearly frivolous. 

THE COURT: The appeal from this ruling, you mean? 

MR. DWYER: Yes, Your Honor. That is all we want to appeal 
from. : 

THE COURT: All right. I will grant that, then. 

MR. DWYER: Thank you, Your Honor. | 

MR. ALTSHULER: Your Honor granting a transcript of this? 
THE COURT: Yes; I am granting a transcript of the proceedings 
that he is now. seeking to appeal from. 

MR. ALTSHULER: May I ask Your Honor this, then: I assume 
the Government will prepare findings and an order on the denial of this 
motion? Or is Your Honor going to prepare them? : 

THE COURT: No. I will ask you to prepare such matter and 
submit it. 

MR. ALTSHULER: Then I ask the Court if you would clarify 
at this time the grounds for the denial. Is it based on the fact that this 


Court had no jurisdiction to hear the motion, or is it based on the hearing 








of the motion on its merits? 

THE COURT: Well, I am ruling that under the testimony and 
authorities submitted the Court does not have the authority to grant the 
relief sought. 

MR. ALTSHULER: Then that would not be on the merits? It 
would be on the legal point that the Court had no jurisdiction to hear 
this? 

THE COURT: That is right. 

MR, ALTSHULER: Then I would like the question at this time of 
what value the transcript of all the testimony here, which was on the 
merits of the issues raised, will have to do with the legal question that 
the Court had no jurisdiction? 

THE COURT: I am not certain that I am convinced it would. 

MR. ALTSHULER: I just hate to see the government put to the 
expense of preparing testimony. 

THE COURT: I hate to see it too, but it has been insisted here 


that these questions were not previously raised. Now the Court of 
Appeals will have to somewhat pass on that too, I take it. 
* z x* * * * 
MR. DWYER: Our point is it should have been heard on the 
merits, plus the testimony your Honor has heard from the witnesses. 
That is the reason we believe it should have been heard on its 
merits. Without a transcript of that testimony, we are going to be in- 


volved in a dispute as to what the witnesses said. 

MR. ALTSHULER: It would seem to me the sole point is whether 
the Heflin case is applicable under these circumstances. 

MR. DWYER: I agree. That is the point. But in order to prove 
that point we are certainly going to have something more than Mr. 
Altshuler's word and my word. The Court of Appeals is going to want 
to see what Your Honor considered; what the Heflin case applies to, 
what facts. 


THE COURT: The Heflin case will speak for itself. 
* * % * * 
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THE COURT: Under the Heflin case, it looks to me like you have 
got to come back one more time if you want any relief and that is when he 
starts serving his sentence. ! 





[ Filed May 8, 1959] 





UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 
vs. Criminal No. | 228-54 
——— 
Thomas W. Moon Charge Robbery 


Defendant | 


On this 8th day of May 1959 came again the parties aforesaid 


in manner as aforesaid in this cause, the hearing of which was re- 
spited on May 1, 1959; whereupon the defendant's Motion for relief 
under Title 28 Sec. 2255, U.S. Code coming on again to be heard, 

after argument by counsel is by the Court denied. , 


The defendant is remanded to the District Jail. 


By direction of 





JAMES W. MORRIS 
Presiding Judge ! 
United States Attorney Criminal Court #2 


By Oscar Altschuler 
Assistant United States Attorney 


* * * 


Present: 
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AFFIDAVIT IN SUPPORT OF APPLICATION FOR __ 
LEAVE TO PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Thomas W. Moon, being first duly sworn according to law, 
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depose and say that I am the in the above-entitled cause, and, in support 
of my application for leave to proceed in said cause without being re- 
quired to prepay fees or costs, state as follows: 
1. That Iam a citizen of the United States. 


2. That because of my poverty I am unable 
to pay the costs of said suit or action. 


That I am unable to give security for the 
same. 


4. That I believe I am entitled to the redress 
I seek in said suit or action. 


5. That the nature of my cause of action is 
briefly stated as follows: 


r[Denial of Motion for New /s/ Thomas W. Moon 
Trial Under Section 2255 Tirle 28] 
SUBSCRIBED and SWORN to before me this 24th day of April, 
1959. 
[Let the Transcript be Furnished at 
the cost of U.S. J /s/ J. E. Stokes 
Notary Public, D.C. 
on appeal 

Let the applicant proceed/without 
prepayment of costs. 


/s/ Jas. W. Morris 
JUDGE 


[Filed May 13, 1959] 
ORDER 
This matter having come before the Court on the defendant's motion 
to vacate sentence and grant new trial under Section 2255, Title 28, 
U.S.C., filed March 3, 1959, upon consideration of the motion and the 


files and records in the case, and after a hearing in open court, where- 
upon the Court finding that relief pursuant to Section 2255 is not available 
to the defendant since he has not yet begun service of the sentence he 
attacks, nor is Rule 35, Federal Rules of Criminal Procedure available 
since the sentence is not illegal upon its face, it is this 12th day of May, 
1959, 
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ORDERED that the motion to vacate be and the same is hereby 


/s/ Jas. W. Morris 
JUDGE 
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tence in Criminal Case No. 228-54, which he sought to attack. (J.A. 


I aa a hee SSE ant 
£3.) On March 8, 1959, the United States District Court for the Dis- 
Lo 


trict of Columbia granted appellant leave to appeal to this Court in 


woe 
om the denial of his motion pursuant to § 2255, Title 
cere 


—— 


forma panperis fr 
— 
28, United States Code. (J. AbFb%) On March 8, 1959, notice of appeal 


was filed in this Court by the appellant. (J.A- .) On May 27, 1959, 


this Court appointed the present counsel to represent the appellant on 


appeal. (J.A. -) 





2. 


STATEMENT OF THE CASE 


On or about the 9th of February, 1954, two police officers, De-~ 


tectives Culpepper and Greco, went to Newark, New Jersey, to arrest 
the appellant for a robbery which had been committed in the District of 
Columbia on or about December 21, 1953. (J.A5% .)| The police of- 
ficers alleged that they showed appellant a warrant for his arrest (Jo Ae 
g4 Ruy although the appellant did not have occasion to see such a warrant. 
(J. A.4550.) The appellant waived a hearing @ New Jersey, and at ap- 
proximately 12:15 P.M. on or about the 10th of February, 1954, de- 
parted from Newark by train for the District of Columbia in the com- 
pany of Detectives Culpepper and Greco. (J.A. $Y .) While in transit 
to the District of Columbia, the appellant allegedly admitted verbally 
to the police officers that he had participated in the District of Columbia 


robbery committed on or about December 21, 1953. (JuA.5%.) Ap- 


pellant denies that he had made such an admission of guilt. (J.A.%%.) 


| 
Upon arriving at Union Station, Washington, District of Columbia, 
at or about 3:30 P.M., the appellant was unwillingly driven by police 
officers to the scene of the robbery committed on or about December 21, 
1953. (J.A. 47/ .) When he reached the scene of the crime, appellant 
was interrogated by Detectives Greco and Culpepper. (J. A.YY «.) The 
appellant,while at the scene of the robbery on February 10, 1954, pur- 
portedly made certain admissions about his participation in the crime 
to the police officials (J.A.57 ), which he denies that he made. (J.A. 
4Yf-) While present at the scene of the aforementioned crime, the ap- 
pellant was confronted by two women, a Mrs. Lustine, the owner of the 
premises, and a Mrs. Hornstein, both of whom later became govern- 
ment witnesses at appellant's criminal trial. (J. AYE. ~) These two 
witnesses were used by the police officers in an attempt to identify the 


appellant as being one of the robbers involved in the crime which oc- 


curred on or about December 21, 1953. (J. AGS, Hf) 





Following the attempted identification, at approximately 4:00 P.M., 
the appellant was taken to Police Headquarters, where he underwent en 
interrogation, and was placed inacell. (J. AW4% +) The following 
morning on or about February 11, 1954, between the hours of approx- 
imately 8:00 and 9:00 A.M., the appellant was brought before United 
States Commissioner Cyril S. Lawrence, in Commissioner's No. 

7964 (J-AYF }, who was told by Police Officers Greco and Culpepper 
that they had a police warrant for the arrest of the appellant, although 
such a warrant was not produced. (J. Aw5® .) The Commissioner's 
files indicate that appellant was brought before Mr. Lawrence by means 
of a complaint issued by the Commissioner. A Police Court warrant, 
No. 279903, had been issued on January 26, 1954 in the name of Thomas 
W. Moon on a charge of robbery. This warrant was subsequently dis- 


missed at a time not indicated on the warrant. 


The appellant was indicted by a grand jury on or about March 1, 
1954 for robbery. (JA. / .) He subsequently appeared before Com- 
missioner Lawrence only for the purpose of bail on or about March 3, 
1954. (J.A.Z-3.) Onor about March 5, 1959, the appellant was ar- 
raigned before Commissioner Lawrence (IAS ) and on March 11, 
1954 appellant pleaded not guilty to a charge of robbery. (IA. Y -) 
Appellant on April 20, 1954 entered a motion for relief from prejudicial 


joinder (J. A. 4 )s which motion was denied on May 3, 1954. (J.-A. 


b .) Appellant was found guilty of robbery on October 22, 1954 (J.A. 


6-7-) On November 19, 1954, appellant was sentenced for a period of 
from 4-12 years, which sentence was to take effect at the expiration of 
a sentence imposed in Criminal Case 45-54. Appellant is presently ser- 


ving the sentence imposed in CriminalCase 45-54. 


During the course of the trial of appellant from October 13-22, 
1954 Detective Culpepper testified that the accused had orally admitted 


his guilt (J.A.53 J after arrest, while enroute by train to the District of 





Columbia, and also that the appellant had been shown a police warrant 
at the time of his arrest in Newark, New Jersey, On OF about February 


10, 1954. (J.ASF «) 


In addition, the two government witnesses, Mrs. Lustine and 
Mrs. Hornstein, present on or about February 10, 1954 at the scene of 
the robbery testified at the appellant's trial. They stated that the ap- 
pelant hadmade admissions of guilt concerning the crime to them while 
they were present on February 10, 1954 at the scene of the robbery. 
(JA. Y§ .) Appellant has repeatedly denied that he made admissions 
of guilt to either the arresting officers or to Mrs. Lustine or Mrs. 


Hornstein. (J.A.47/f -) 


STATEMENT OF POINTS 


1. The District Court erred in finding that it was without juris- 
diction, under Title 28, U.S.C. § 2255, to grant the relief sought by 


the appellant because he has not yet begun service of the sentence which 


he attacks. 


2. Since the verified petition presented substantial issues of 
material fact, the District Court erred in failing to grant appellant a 


hearing upon the issues raised by motion pursuant to Title 28, U.S.C. 


§ 2255. 


SUMMARY OF ARGUMENT 


A. The trial court improperly refused to take jurisdiction of 


appellant's motion to vacate his criminal sentence and to grant a new 


trial pursuant to § 2255, Title 28, United States Code. The very word- 


ing of this statute as well as case precedent indicates that a motion for 
the relief requested by appellant may be made at any time, and, there- 





fore, the fact that appellant is not in custody under the sentence which 


he attacks is immaterial and of no significance. 


B. Assuming, arguendo, that appellant must be "tin custody" 
under the sentence which he attacks, in order to entertain a motion 
pursuant to § 2255, nevertheless, the trial court should have exercised 


its jurisdiction over the appellant's petition. The common law writ of 


error coram nobis is not limited in the scope of its relief to the ele- 


ments contained in the remedies of a motion under § 2255, or awrit 
of habeas corpus. Therefore, in the name of justice, the trial court 
could and should have exercised its discretion to consider the § 2255 
motion as though it were in the nature of a writ of error ccram nobis 


and thus invoke jurisdiction. 


C. Having taken jurisdiction under either a motion pursuant to 
§ 2255 or a writ of error coram nobis, the trial court should have heard 
and decided the appellant's petition to vacate his sentence or to grant 
him a new trial on its merits. Admissions of guilt purported to be made 
by the appellant were instrumental in his conviction. These admissions 
were obtained during a period of illegal detainment, as well as, un- 
necessary delay, following arrest, in bringing appellant before a com- 
mitting officer. This action was a denial of appellant's constitutional 
rights, which was not apparent on the face of the record, and as such 


rendered his conviction and sentence vulnerable to a collateral attack. 


ARGUMENT 
A. Relief under § 2255, Title 25, U.S. Cc. is Available Even 
Though Appellant Has Not Yet Begun Service of the 
Sentence Which He Attacks 
The language of § 2255, Title 28, United States Code is explicit 


and clear-cut in its construction and meaning. The phrases of § 2252 


which are pertinent to the instant case are as follows: 





6. 
"A prisoner in custody under sentence of 
a court established by Act of Congress claim- 
ing the right to be released. . .may move the 
court which imposed the sentence to vacate, | 
set aside or correct the sentence. (Emphasis 
added. ) | 


"A motion for such relief may be made at. 
any time." (Emphasis added. ) ! 


The language of § 2255 quoted above must be paterpreted to mean 
that although a prisoner in custody under a sentence of a Federal court 
may attack the particular sentence which he is serving, however, it is 
also possible for a prisoner in custody under any Federal sentence to 
attack a sentence which is not currently being served. The words of the 
statute, § 2255, stating that "a motion for such relief may be made at 
any time'' must of necessity be taken in their literal sense. The words 
"such relief" must be interpreted to refer to an overailimode or method 
of attacking a sentence by motion rather than attacking a sentence by 
writ of habeas corpus. Thus, a § 2255 motion attacking a Federal sen~- 


tence can be entertained at any time as long as the prisoner is in cus- 


tody under sentence of any Court established by Act of Congress. 


Case law in the District of Columbia indicates an interpretation 
of § 2255 by this Court to permit such a motion to be brought by a prisoner 
even though he is not in custody under the sentence which he attacks. This 
Court in 1951 decided the case of Holloway v- United States, 89 U.S. App. 
D.C. 332, 191 F.2d 504 (1951). In this decision, Rule 35 of the Federal 
Rules of Criminal Procedure, and § 2255 were considered in connection 
with the legality and the effect of a cumulative sentence. The appellant 
had appealed from the denial of a § 2255 motion to correct a sentence 
for indefiniteness and uncertainty. This Court singled out for discussion 
and comment, the argument made by the Government that appellant had 


prematurely brought his § 2255 motion because the motion had been filed 


before the expiration of the initial sentence which appellant was then ser~ 


ving. This Court contrasted the language of § 2255, to the effect that 
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‘a motion for such relief may be brought at any time" with the lan- 
guage of Rule 35, namely that ‘the court may correct an illegal sentence 
at any time." It was concluded that the appellant under § 2255 might 

that a sentence was illegal because 
properly move the sentencing court at any time for a declaration/of the 
fact that the trial court could, under Rule 35, correct an illegal sentence 
at any time. 89 App. D.C. 335. In conjunction with this conclusion the 
Court stated that: 
'We believe the intent of both the statute [§ 2255] 
and the rule [Rule 35] is to permit the filing of 
a motion to correct an allegedly illegal sentence 
at any time regardless of whether or not execu- 
tion of the sentence has commenced. (Emphasis 
and words added. ) 89 U.S. App. D. Cc. 335. 
The foregoing statement of the Court in the Holloway case must 
be taken to mean that its interpretation of the intent of Congress, as 
manifested in § 2255, Title 28, U.S.C. includes the possibility of a 


trial court assuming jurisdiction, when a petitioner, imprisoned under 


sentence of a Federal court, attacks any Federal sentence. Although the 


Court stated that the language of § 2255 permitted a prisoner in custody 


under sentence of a United States Court to file a motion attacking the 


sentence then being served, it must also be said that the Court recognized 
that § 2255, in addition created a remedy for a prisoner not serving the 


sentence which he attacked. This conclusion is implicit in the above- 
mentioned statement of the Court. If § 2255 can be interpreted to invoke 
jurisdiction for the purpose of correcting an illegal sentence even though 
a prisoner is not ‘in custody,"? then § 2255 must also be interpreted to 
invoke jurisdiction for other actions, such as the vacating or setting 


aside of a sentence at any time. 


See Ex Parte Atkinson (E.D. N.C. 1949), 84 F.Supp. 300. As 
precedent for the Holloway decision, this Court must have considered 
Bruno v. United States, 86 U.S. Appe D.C. 118, 180 F.2d 393 (1950) 


where the following statement was made: 
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We observe that the language of § 2255 shows 
Congress intended the motion to vacate there- 
under for use only when the original judgment 
sought to be corrected thereby is subject to | 

collateral attack. The section permits the at- 


tack to be made at any times « «''. (Emphasisi 
added. ) 86 U.S. App. D.C. 120. 


Thus, it can be stated that this Court in the past has considered 
jurisdiction available for a motion brought pursuant to § 2255 even though 
the moving prisoner was not in custody under the sentence he attacked. 
The fact that the Court in the Holloway case could have pcted solely 
under Rule 35, if it had felt the merits of appellant's case indicated re- 
lief, is not relevant. The Court did not see fit to Benes the latter 
point. It is apparent that in questioning merely the element of what 
jurisdiction is inherent in § 2255, as is the query in roo instant cases; 
the Holloway case affords significant precedent for a trial court in the 


District of Columbia. 


It is inherent in the wording of § 2255 that the nerrose in making 
such a motion is to assert 4 right to be released. The language of this 
particular statute permitting a motion to be made at = time must have 
been intended by Congress to further the cause of justice for the individual 
who was required to serve any federal sentence. The interests of justice 
are not served when a prisoner is prevented from bringing a motion under 
§ 2255 at a time prior to the actual service of the sentence attacked. The 
verbiage of the statute clearly reflects this ee Similarly, the 
Court in United States v. Schurman (.D. N.Y. 1959), 84 F.Supp. 411, 
recognized such a mandate in § 2255 and found that it had the discretion 
to hear a motion made under this statute attacking 2 bentence not being 
served. The Court firmly expressed its opinion favoring a prompt hear- 
ing of such a motion to vacate a sentence although the Federal govern~ 
ment argued that the motion was premature. This statement reflects 
the sentiment of the court: : 


"Although the government urged that peti- 
tioner's motion under 28 U.S.C.A 2255 | 





was premature in that he was not yet a prisoner 

in custody under sentence of a court of the United 

States, I felt that the interests of justice would 

not be served by delaying decision of his motion 

until after April 25, 1949, when he is expected 

to become such a prisonere e ." 84 F.Supp. 414. 

Jurisdiction under § 2255 should have been accepted by the trial 

court in the instant case. The key phrase in the statute to the end that 
a motion "for such relief may be made at any time" is ample as a direc- 
tive for prompt action by the lower court. As has been pointed out, the 
trial court erred because it failed to adhere to the case law existing in 
the District of Columbia which has applied to § 2255 an interpretation 
wherein jurisdiction can be invoked albeit the moving party is not in 


custody under the sentence which he seeks to collaterally attack. More- 


over, the interests of justice demand that a prisoner who asserts a right 


to be released, be permitted to press his collateral attack at any time, 


and the trial court should have exercised its discretion accordingly. 


It is respectfully submitted that for the foregoing reasons § 2255 
may be utilized to collaterally attack a sentence even though service of 
such sentence has not been initiated, and in accordance with this inter- 
pretation, the lower court erred when it failed to accept jurisdiction of 


appellant's motion to vacate sentence and to grant a new trial. 


B. The Trial Court Should Have Taken Jurisdiction of the 
2 Motion Pursuant to Section 2255 Because it Was in 
the Nature of a Writ of Error Coram Nobis 

Even if it is assumed arguendo that the wording of the statute only 
permits 2 motion for relief under § 2255 when the sentence attacked is 
one under which a prisoner is in "custody, "' the trial court, nevertheless, 
erred in holding it had no jurisdiction to vacate the conviction which the 
appellant collaterally attacked. There was manifest error on the part 
of the trial court because the lower court relied completely upon a con= 


clusion that because the word “custody, " as used in § 2255, had the same 





10. : 
meaning as it would have in a writ of habeas corpus, therefore, the ap- 
pellant could not entertain a § 2255 motion. Fooshee vs United States 
(5th Cir., 1933), 203 F.2d 24:7, 24&; United States v. Bradsferd (fd 
Cir., 1952), 19% F.2d 197, 200; Crow v- United States (9th Cire; 1952), 
186 F.2d 704, 705; Lopez v. United States (9th Cir, 1950), 196 F.2d 
Sa | 


707. | 


The trial court relied upon the case of Heflin v. United States, 
358 U.S. 415 (1959 where the Supreme Court drew attention to its 
opinion in United States v. Hayman, 342 U.S. 205 (1952) in which decision 
the Court stated that the sole purpose of § 2255 "was to minimize the 
difficulties encountered in habeas corpus hearings by affording the same 
rights in another and more convenient forum" 340 U. S. 219. The Supreme 
Court in the Heflin case went on to say that in McNally v. Hill, 293 U. S. 
131 (1935), it held that "'{W ]ithout restraint of liberty, the writ (of habeas 
corpus) would not issue. . . A sentence which the prisoner has not yet 


begun to serve cannot be the cause of restraint which the statute makes 


the subject of inquiry."" (W ords added.) 293 U.S. 138. 


On the basis of this reasoning, the trial court reached a conclusion 
that a motion for relief under § 2255 was not available and issued its 
order of May 13, 1959 which stated in part that "relief pursuant to § 2255 
is not available to the defendant since he has not yet begun service of the 


sentence he attacks. . ."' (I-A. 64 «) 


The conclusion reached by the trial court that relief under § 2255 
was not available, because of the above mentioned association of this 
statute with the writ of habeas corpus, should not have precluded the 
lower court from taking jurisdiction. The trial court should have looked 


oN 
to the case of United States v. Morgan, (356 Se 502 (1953), and later 


concurring cases approving the doctrine of the Morgan case. 


ou 
a, 7 


/ | 
| 





ll. 

In the Morgan case, the defendant had receive a four year Federal 
sentence Which had been served. Subsequently, he was convicted by 2 New 
York State Court and sentenced to a term in a state prison as a second 
offender because of the prior Federal conviction. The defendant filed an 
application for a writ of error coram nobis in the Federal District Court 
which had sentenced him originally. The District Court treated the pro- 
ceeding as a motion under § 2255, Title 28, United Sates Code and re- 
fused relief stating it had no jurisdiction because the petitioner-defendant 
was no longer a prisoner in custody under the sentence which he attacked. 
On appeal, the Court of Appeals reversed. The Court of Appeals held 


that § 2255 did not supersede "all other remedies which could be invoked 


in the nature of the common law writ of error coram nobis, " and it con~- 


sidered that the remedy sought was of that kind and that the defendant's 


application justified a hearing because the error alleged was “of funda- 
mental character." The Court of Appeals reversed and remanded, and 


the Supreme Court granted certiorarie 346 U.S. 503. 


The Supreme Court in the Morgan case felt that the record ade- 
quately presented a motion in the nature of a writ of error coram nobis 
which enabled the trial court to properly exercise its jurisdiction. The 
Supreme Court noted that although the papers of the petitioner were 
labelled as though they sought a common-law writ of error coram nobis, 
nevertheless, the notice of the motion indicated that an order voiding the 
judgment was sought. The Court had this to say in 346 U.S. at 510: 


"The contention is made that § 2255 of Title 
28 U.S.C, providing that a prisoner in 'cus- 
tody' may at any time move the court which 
imposed the sentence to vacate it, if ‘in viola- 
tion of the Constitution or laws of the United 
States', should be construed to cover the entire 
field of remedies in the nature of coram nobis 
in federal courts. We see no compelling rea- 
son to reach that conclusion. In United States 
ve Hayman, 342 U.S. 205, 219 (1952), we stated 
the purpose of § 2255 was to tmeet practical dif- 
ficulties’ in the administration of federal habeas 
corpus jurisdiction. We added: "Nowhere in the 





12. 


history of § 2255 do we find any purpose to im-~ 
pinge upon prisoner's rights of collateral at- 
tack upon their convictions’. We know of nothing 
in the legislative history that indicates a dif+ 
ferent conclusion. We do not think that the en- 
actment of § 2255 is a bar to this motion and we 
hold that the District Court has power to grant 
such a motion.'' (Emphasis added.) | 


The Court then went on to say that "the motion in the nature of the extra- 
ordinary writ of error coram nobis must be heard by eu Federal trial 
court." 346 U.S. 512. And finally the Court stated: "[RJespondent is 
entitled to an opportunity to attempt to show that this conviction was in- 


valid."" 346 U.S. 513. | 


The significance of the Morgan case is crystal clear. First, it 


concretely recognized that the record of the petitioner ~defendant had 
adequately presented a motion in the nature of a writ of error coram 
nobis which enabled the trial court to exercise jurisdiction. The de- 
nomination of the attack upon the sentence by the petitioner in the Morgan 
case was not of importance, or in other words, whether the attack was 
titled as a writ of error coram nobis or as a motion pursuant to § 2255, 
was unimportant. This point was also aptly recognized in United States 
Ve Rutkin (3rd Cir., 1954), 212 F.2d 641, where aopeliant had moved 
for a writ of error coram nobis or alternatively for a writ of habeas 
corpus. The petition was treated by the trial court as one to vacate 
sentence under § 2255, and the Court of Appeals indicated that the trial 
court had acted properly in so treating petitioner's action as one under 
§ 2255. The Court of Appeals stated clearly that there was no reason 
to refuse to pass on the merits of appellant's claims merely because he 
had not expressly labelled his petition as a § 2255 motion. The Court, 
in the Rutkin case citing United States v. Morgan, supra, stated that 

in the type of proceeding wherein a sentence was attacked, "the label 
on the petition or motion is not determinative. " 212 F. 2d 643. See 


also Darr v. Burford, 339 U.S. 220, 203-204 (1950). | 
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Second, the Supreme Court in the Morgan case, made it apparent 
that the fact that the petitioner was not in "custody" under the sentence 
he attacked, as that term is defined in association with a writ of habeas 
corpus, did not effect the question of whether or not the trial court could 
have taken jurisdiction. This conclusion was also emphasized in a later 
case, United States v. Tees (3rd Cire, 1954), 211 F. 2a 69, which con- 
tained facts similar to those in the Morgan case. In United States v. 
Tees, the Court summed up the elements involved in habeas corpus 


proceedings, and indicated the approach it favored on the basis of the 


Morgan cases: 


‘Phe dilemma with which the relator is faced 
is thus apparent. - .[H]e cannot establish the 
invalidity of. . «conviction in a habeas corpus 
suit. . «Nor can he do so im a statutory proceed- 
ing under Section 2255 of Title 28, United States 
Code. For the remedy, given by that section, is 
available only to a prisoner who is actually in 
custody under the sentence which he seeks to set 
aside. . «There is however a procedure by which 
one. . can obtain a determination of the consti- 
tutional validity of a criminal judgment against 
him. . . This may be accomplished by a motion 
in the nature of a writ of error coram nobise « - 
We conclude that the interests of justice require 
us to approach the present case in that Ways « « 
We. . .think it proper to consider the relator's 
petition. . .as though it were 2 motion in the na- 
ture of a writ of error coram nobis’ seeking to set 
aside the relator's conviction in the District Court." 
(Emphasis added.) 211 F. 2d 71-72. 


The element of "custody" as it pertains to the writ of habeas 


corpus, to § 2255, and to a writ of error coram nobis was extensively 


considered in Shelton v. United States (Sth Cir., 1957), 242 F.2d 101. 


Here the appellant moved the court under § 2255 to vacate a one-year 
prison sentence. ‘The appellant was on parole at the time of bringing the 
attack. The court first pointed to the words of § 2255 which seemed to 
indicate that the motion could be utilized only by "a prisoner in custody," 
and it emphasized the fact that the word "custody" as used in § 2255 had 


the same meaning as it would have in a writ of habeas corpus. The Court 
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went on to say, under the authority of the Morgan case | and other cases, 
the following in 242 F.2d 112: 

", . .[W]e think that the ends of justice require 

us to disregard technicalities, to treat the Pp res- 

ent motion as in the nature of the extraordina ry 

writ of coram nobis and thereby to accord the 

movant an opportunity to attempt to show that 

his conviction was invalid, '' (Emphasis added. ) 
See also Mitchel v. United States (10th Cir., 1955), 228 F.2d 427; Tucker 
v. United States (9th Cir., 1956), 234 F.2d 238; and Madigan v. Wells 


(98th Cire, 1955), 244 F.2d 577. 


It seems quite apparent that a substantial amount of case law in- 
dicates that the trial court in the instant case should Save considered the 
element of jurisdiction from the standpoint of a writ of error coram nobis 
even though appellant utilizeda § 2255 motion. Such an attitude has been 
assumed by courts in the District of Columbia. A very:clear statement 
of jurisdiction involving a writ of error coram nobis was made by this 
Court in Jones ve United States, 103 U.S. App. D.C. 326, 258 F.2d 420 
(1958), certiorari denied 347 U.S. 932. In this case, appellant had al- 


ready served a sentence imposed in 1952. He was serving two other 


consecutive sentences in 1957 when he filed a motion to vacate the 1952 


conviction. The trial court denied the motion without a hearing. How- 
ever, this Court treated the motion to vacate, made under § 2255, as 
a motion for a writ of error coram nobis, It is significant to note that 
this court assumed, without deciding, that the right to a hearing on a 
petition for coram nobis was similar to the rights inherent in a motion 


pursuant to § 2255. 


In addition to the Jones case, other District of Columbia pre- 
cedent favors the assumption of jurisdiction by the trial court in the 
instant case. In Farnsworth v. United States, 98 U.S. App. D.C. 493 
232 F.2d (1956), this Court considered a writ of error coram nobis 


advanced by a petitioner attacking a sentence which he already served, 
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and expressed a preference for the doctrine of United States v. Morgans 
supra. In reversing and remanding the order on appeal which denied the 
petition of appellant, this Court accepted the writ of error coram nobis, 
and concerned itself with the element which is most important in actions 
brought by imprisoned individuals, namely, those actions where funda- 
mental constitutional rights have been denied. It-is pertinent to note that 
in 98 U.S. App. D.C. at 63, footnote 5 contains the following language. 

"ee - Although the instant case does not involved 

habeas corpus, the reasoning of the Morgan de- 

cision seems to impart to coram nobis many 

of the characteristics of habeas corpus to the 

end that vindication of fundamental constitu- 


end that vinc.cane) ee 
tional rights may be had when habeas corpus 
is unavailable." (Emphasis supplied.) 


In conclusion, the appellant in the instant case has questioned the 


validity of his sentence by motion pursuant to § 2255. The court refused 


jurisdiction of this motion. However, it is submitted that the trial court's 
jurisdiction and discretion under § 2255 was co-extensive with the juris- 
diction and discretion of that court in passing upon an application for a 
writ of error coram nobis. There is ample precedent stemming from 

the Morgan case, Supra, as reflected in the Jones case, supra, to in- 
dicate that the trial court erred in not deciding that it had jurisdiction to 


at least hear the appellant's motion. 


There was inadequate reason for the trial court to contend that 
the argument asserted by the government,pertaining to the question of 
"custody" per se, was of such an order that jurisdiction was completely 
foreclosed. The application of the appellant alleged substantial error, 
and the fact that it was labelled as a motion pursuant to § 2255 should 
not have closed the door on an adjudication of the rights asserted. The 
appellant clearly sought to have his sentence vacated and to have a new 
trial granted, and there was no reason for the trial court to refuse to 
accept jurisdiction of such a motion because of the nominal label of a 


§ 2255 proceeding. 
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It is very clear that the interests of justice required the trial 
court to consider the appellant's motion as though it were a motion in 
the nature of a writ of error coram nobis seeking to mee aside his con- 
viction in the District Court. As previously indicated, ‘the writ of error 


coram nobis is not associated with the writ of habeas corpus or with 

§ 2255 insofar as the element of "custody" is poncerneds The view- 
point that the purpose of § 2255 was to meet practical difficulties in the 
administration of federal habeas corpus proceedings, and that the en- 
actment of the statute was not an infringement upon the right of col- 
lateral attack by convicted individuals nor a bar to the assertion of a 


writ of error coram nobis, has been strongly made in numerous decisions. 


For the above reasons, it is respectfully submitted that the trial 
court should have accepted jurisdiction of the eppellant's motion to vacate 
his sentence and to grant a new trial through the interpretation of such 


motion as one in the nature of a writ of error coram nobis. 


C. Admissions of Guilt, Obtained From Appellant During 
eriod of Dlegal Detainment, Prevented Him From 


A Period of Diegal Detainment, Preventes ——— 
Receiving a Fair Trial 
It has been clearly shown that the trial court should have assumed 
jurisdiction of appellant's motion either under § 2255, or by means of a 
writ of error coram nobis. The trial court should subsequently have 
heard such a motion on its merits because the appellant has presented 


substantial issues of material fact which are not present on the face of 


the record. 


The appellant in his motion carefully enumerated violations of 


rights which deprived him of due process of law, made him an involuntary 
witness against himself, and permitted inadmissible levidence to be used 
for the purposes of convicting him. The proceeding in the trial court 


pursuant to appellant's § 2255 motion adequately indicated these errors 


of fact, which, had they been known in time, would have prevented the 
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and expressed 2 preference for the doctrine of United States v- Morgans 
supra. In reversing and remanding the order on appeal which denied the 
petition of appellant, this Court accepted the writ of error coram nobis, 
and concerned itself with the element which is most important in actions 
brought by imprisoned individuals, namely, those actions where funda- 
mental constitutional rights have been denied. It is pertinent to note that 
in 98 U.S. App. D.C. at 63, footnote 5 contains the following language. 

tt. . . Although the instant case does not involved 

habeas corpus, the reasoning of the Morgan de- 

cision seems to impart to coram nobis many 

of the characteristics of habeas corpus to the 

end that vindication of fundamental constitu- 


end that vinc.canhcn ee 
tional rights may be had when habeas corpus 
is unavailable." (Emphasis supplied..) 


In conclusion, the appellant in the instant case has questioned the 


validity of his sentence by motion pursuant to § 2255. The court refused 


jurisdiction of this motion. However, it is submitted that the trial court's 
jurisdiction and discretion under § 2255 was co-extensive with the juris- 
diction and discretion of that court in passing upon an application for a 
writ of error coram nobis. There is ample precedent stemming from 

the Morgan casé, supra, as reflected in the Jones case, supra, to in- 
dicate that the trial court erred in not deciding that it had jurisdiction to 


at least hear the appellant's motion. 


There was inadequate reason for the trial court to contend that 
the argument asserted by the government,pertaining to the question of 
"custody" per s¢, Was of such an order that jurisdiction was completely 
foreclosed. The application of the appellant alleged substantial error, 
and the fact that it was labelled as a motion pursuant to § 2255 should 
not have closed the door on an adjudication of the rights asserted. The 
appellant clearly sought to have his sentence vacated and to have a new 
trial granted, and there was no reason for the trial court to refuse to 
accept jurisdiction of such a motion because of the nominal label of a 


§ 2255 proceeding. 
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It is very clear that the interests of justice required the trial 
court to consider the appellant's motion as though it were a motion in 
the nature of a writ of error coram nobis seeking to set aside his con- 
viction in the District Court. As previously indicated, the writ of error 


coram nobis is not associated with the writ of habeas corpus or with 

§ 2255 insofar as the element of "custody" is concerned. The view~- 
point that the purpose of § 2255 was to meet practical difficulties in the 
administration of federal habeas corpus proceedings, and that the en- 
actment of the statute was not an infringement upon the right of col- 
lateral attack by convicted individuals nor a bar to the assertion of a 


writ of error coram nobis, has been strongly made in numerous decisions. 


For the above reasons, it is respectfully submitted that the trial 
court should have accepted jurisdiction of the eppellant's motion to vacate 
his sentence and to grant a new trial through the interpretation of such 


motion as one in the nature of a writ of error coram nobis. 
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Receiving 2 Fair Trial 
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jurisdiction of appellant's motion either under § 2255, or by means of a 


writ of error coram nobis. The trial court should subsequently have 


heard such a motion on its merits because the appellant has presented 
substantial issues of material fact which are not present on the face of 


the record. 


The appellant in his motion carefully enumerated violations of 
rights which deprived him of due process of law, made him an involuntary 
witness against himself, and permitted inadmissible evidence to be used 
for the purposes of convicting him. The proceeding in the trial court 
pursuant to appellant's § 2255 motion adequately indicated these errors 


of fact, which, had they been known in time, would have prevented the 





15. 
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trial granted, and there was no reason for the trial court to refuse to 
accept jurisdiction of such a motion because of the nominal label of a 


§ 2255 proceeding. 
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It is very clear that the interests of justice required the trial 
court to consider the appellant's motion as though it were a motion in 
the nature of a writ of error coram nobis seeking to set aside his con- 
viction in the District Court. As previously indicated, the writ of error 
coram nobis is not associated with the writ of habeas corpus oF with 
§ 2255 insofar as the element of "custody" is ried: The view- 
point that the purpose of § 2255 was to meet practical difficulties in the 
administration of federal habeas corpus proceedings, and that the en- 
actment of the statute was not an infringement upon the right of col- 
lateral attack by convicted individuals nor a bar to the assertion of a 


writ of error coram nobis, has been strongly made in numerous decisions. 


For the above reasons, it is respectfully submitted that the trial 
court should have accepted jurisdiction of the eppellant's motion to vacate 


his sentence and to grant a new trial through the interpretation of such 
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motion as one in the nature of a writ of error coram nobis. 


C. Admissions of Guilt, Obtained From Appellant During 
A Period of Illegal Detainment, Prevented Him From 


Receiving a Fair Trial 


It has been clearly shown that the trial court should have assumed 
jurisdiction of appellant's motion either under § 2255, or by means of a 
writ of error coram nobis. The trial court should subsequently have 
heard such a motion on its merits because the appellant has presented 
substantial issues of material fact which are not present on the face of 


the record. 


The appellant in his motion carefully enumerated violations of 
rights which deprived him of due process of law, made him an involuntary 
witness against himself, and permitted inadmissible evidence to be used 
for the purposes of convicting him. The proceeding in the trial court 
pursuant to appellant's § 2255 motion adequately indicated these errors 


of fact, which, had they been known in time, would have prevented the 





rendition of the judgment entered against the appellant on November 19, 


1954. 


tt has been stated that a collateral attack should not become a 


substitute for the regular judicial process of trial and review, Smith 


Ve United States, 88 Appe D. Ce 80, 187 F.2d 182 (1950) and it has also 


been declared that a petition collaterally attacking a sentence should not 
serve the “office of an appeal on the merits, '' Smith v. United States 


(5th Cir. 1959), 265 F.2d 14. 


However, the Court in Edwards v. United States, 103 App. D.C. 
152, 256 F.2d 707 (1958), although it considered that allegations, ina 
§ 2255 motion charging illegal arrest and illegal questioning, were not 
available for review on such a motions nevertheless noted in footnote 
5, 103 U.S. App. D.C. at 154, the following comment: 


'The motion said nothing of confessions, but 
the brief argued that any confessions obtained 
were illegal because obtained before arraign- 
ment. Mallory v- United States. . . After oral 
argument it was discovered that the confessions 
had been obtained during the period of claimed 
incompetence. . -and so it was at least 
arguable that the confessions were inadmissible 
for this reason." (Emphasis added. ) 


Judge Bazelon, dissenting in the Edwards case noted that the 
record contained no reference to the confessicns which were used in 
evidence against the defendant. He indicated, however, that the facts 
of the case were actually different from the record. Finally,he made 
the following conclusion: 


inWith the confessions inadmissible, it could 
well be that the government had no case 
against the appellant. .. It thus seems 
plain to me that appellant is entitled to have 
his conviction set aside if the facts are as 
they are now reported to be. I would there- 
fore vacate the order denying appellant's 
motion and remand the case to the District 
Court for a hearing."' 103 U.S. App- D.C. 
at 156, 





Thus, it must be observed that the consideration of inadmissible 
confessions or admissions of guilt under § 2255 as compared with a 
direct appeal of such points is by no means a settled issue. In addition, 
the utilization of a writ of error coram nobis, to question the constitu- 
tional validity of admissions made during a period of illegal detainment 
by police officers, is even less settled, The function of a coram nobis 
proceeding is to obtain relief upon errors of fact or to assert a valid 
defense existing in fact. The purpose of a writ of error coram nobis 


is to bring to the court's attention some fundamental fact which was un- 


known to the court, and which if known, would have resulted in a dif- 


ferent judgment. United States v- Morgan, 346 U.S. 502 (1953). 


Such facts exist in the instant case. 

: 

Appellant was arrested on or about February 10, 1954 in Newark, 

New Jersey after having been told by the arresting police officers that 

| 4 
they had in their possession a warrant for such an arrest. (J. Ad 53.) 
However, appellant was at no time shown the warrant supposedly issued 
for his arrest. (J. AGj5C.) Appellant was taken into.custody by Dis- 
trict of Columbia police officers at approximately 12:00 Noon on or 
about the 10th of February, 1954 in Newark, New Jersey. However, 
jt was not until the following morning, on or about February 11, 1954 
at approximately 8:00 or 9:00 A.M. that appellant was brought before 


a committing officer, namely a United States Commissioner. (J. Ae 


ys -) 


As a result of an arrest,which was merely a searching expedition 
by District of Columbia police officers, appellant was subjected to in- 
terrogation and exposed to attempts to identify him as a criminal as well 
as to associate him with a robbery, Which events occurred and merged 
with, an illegal detention on the part of police officials. As a result .of 
the illegal police detention, appellant was exposed to admissions of 
guilt supposedly made by him, at the subsequent trial, in which, as 


previously mentioned, government witnesses testified to the supposed 





admissions of guilt. The "admissions of guilt'” are of the greatest 


significance in questioning whether or not appellant received a fair 


trial. 


In the case of Armpriester v. United States (4th Cir., 1958), 
256 F.2d 295, appellant had been indicted on four counts for altering 
Post Office money orders, and on four counts for uttering the money 
orders. He pleaded guilty to the four altering counts. A postal in- 
spector in court, testified that the appellant had been apprehended by 
police officers while attempting to cash an altered money order. The 
appellant did not deny that he was attempting to alter a money order, but 
he asserted in . motion pursuant to § 2255 that the postal inspector had 
heard appellant after arrest, make a statement admitting guilt. Any use 
of this statement, the appellant argued, in his motion was forbidden be- 
cause it had been obtained during unnecessary delay in taking him be- 
fore the nearest available Commissioner, in violation of Rule 5(a) of the 
Federal Rules of Cirminal Procedure, Title 18, United States Code. The 
§ 2255 motion also contained the statement that appellant had been ar- 
rested by two police officers who told him only to "come along, " that 
he was taken to police headquarters where an interrogation was con- 
ducted from 5:15 P.M. until 10:30 P.Me, and that it was not until 1:30 
P.M. the following day that he was given a hearing before a United States 


Commissioner. 


The Court in the Armpriester case, in surveying the above series 
of facts, made the following observations in 256 F. 2d at 296: 


"The entry of the valid plea of guilty operated 

by its own force to convict the defendant. The 

sole question raised by this appeal. . . is the 

legal effect of the mention of the confession by 
the postal inspector after plea and before im- 

position of sentence. 't (Emphasis added. ) 


The Court then went on to conclude at 296: 


A confession obtained in the circumstances 
alleged would certainly not be admissible in 

































a trial upon a plea of not guilty. " Mallory 
Ve United Stetes, 354 U.S. 449 (1957). 
in Gohen v. United States (ED. Mich.» 1954), 123 F.Supp. 717 
the defendant alleged, in a § 2255 motion to vacate a judgment, that no 
warrant had been issued, and that therefore he was deprived of his 
liberty without due process of law and in violation of his constitutional 


rights. Here the Court clearly spelled out that the absence of a war- 


rant would not entitle him to have his sentence vacated because his con- 


viction rested upon his plea of guilty ° 
| 


Other precedent closely follows the conclusions reached in the 


above mentioned cases. In Hall v. United States (8th Cir. » 1958), 259 


F.2d 430, appellant on a motion under § 2255 claimed there had been no 


warrant issued for his arrest, that considerable time had elapsed be- 
fore his case was heard by a U.S. Commissioner, and that statements 
signed under these conditions could not be used against his interests. 
The conclusion reached by the Court was that the sentence of which 
appellant complained was not based upon evidence of < confession he 
might have made outside the courtroom, but rather that the conviction 
and sentence under which he was imprisoned was based on his plea of 


guilty. See also United States vy. Morin (W.D. Paes 1958), 163 F. 


Supp. 941. | 


| It may be readily seen that the plea of not guilty, which was made 
by the appellant in the instant case, ig of the greatest importance in as5- 
certaining the effect of admissions, supposedly made or actually made, 


by the defendant in a case involving illegal detention. The appellant's 


plea of not guilty, on the basis of the Armpreister case and other cases, 


creates firm ground under a § 2255 motion or a writ of error coram 


nobis, to challenge the case of an admission under circumstances of il- 


legal detention. 


In examining the area of illegal detention, per 5€+ and its general 
effect upon statements supposedly admitting guilt, appellant in the in- 


stant case has justifiable reason for raising the question of the pur- 


ported disclosures to government witnesses, among other issues of fact, 


by his motion. Since McNabb v. United States, 318 U. S. 332 (1943), it 
has clearly been the policy of federal criminal law that confessions, ad- 
missions, and incriminating statements obtained by the police from a 
prisoner during an unreasonably long period of detention before presen- 
tation of the prisoner to a committing magistrate should not be accepted 


as evidence in Federal criminal proceedings. 


The procedure to be followed by arresting officers is set forth 
in Rule 5{a), Title 18, United States Code, of the Federal Rules of 
Criminal Procedure, which in relevant part provides as follows: 


"tAn officer making an arrest under a war~ 
rant. . .or any person making an arrest 
without a warrant shall take the arrested 
person without unnecessary delay before 
the nearest available commissioner or be- 
fore any other nearby officer empowered to 
commit persons charged with offenses 
against the laws of the United States." 


Rule 5(a) was interpreted in Mallory v- United States, 354 U.S. 
449 (1957). In that decision the court firmly stated: 


"The scheme for initating a federal pro- 
secution is plainly defined. The police may 
not arrest upon mere suspiciion but only on 
‘probable cause.’ Thenext step in the p ro- 
ceeding is to arraign the arrested person be- 
fore a judicial officer so that he may be ad- 
vised of his rights and so that the issue of 
probable cause may be promptly determined. " 
354 U.S. 454. 


The Supreme Court in the Mallory case went on to say: 


“Circumstances may justify a brief delay be- 
tween arrest and arraignment. . .but the delay 
must not be of a nature to give opportunity for 
the extraction of a confession. In every case 
where the police resort to interrogation of an 
arrested person and secure a confession, they 
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may well claim. . .that they were merely 7 
trying to check on the information given by, 
him. . «It is not the function of the police | 
to arrest, as it were, at large. « - mv : 
354 U.S. 454-55. | 


In the instant case, appellant was questioned on a train bringing 
him from New Jersey, on or about February 10, 1954, to the District 
of Columbia, and was purported to have made an admission of guilt to 
the arresting officers while enroute. (J. A.S2. -) There was little 
semblance of actual evidence linking the appellant with the robbery for 
which he was interrogated on the train. Furthermore, upon arrival in 
the District of Columbia, the appellant was not taken to a magistrate 
or to a U.S. Commissioner but rather was conveyed unwillingly to the 
scene of the robbery by police officers. (IeAGY -) ‘Gpon reaching the 
scene of the crime, appellant was paraded before witnesses to the crime, 
for the purposes of identification and in the hope that some evidence 
could be obtained. The attempt on the part of the police to associate 
the appellant with the crime was thus made even more obvious, although 
substantial proof of any misconduct on the part of the appellant did not 


exist. At the time of attempted identification,zappellant did not make 


statements admitting guilt although such conduct was' imputed to him. 


(S.A. 47 -) 


When the appellant was placed on trial for the robbery occurring 
on December 21, 1954, the admissions of guilt supposedly made by him 
between the hour of arrest and the time he was brought before a United 
States Commissioner were a highly important element of the proof placed 
into evidence against him. As has been previously indicated, approx- 
imately 21 hours had elapsed between the time of arrest and the time of 
preliminary hearing. It is apparent that the statements of guilt attri- 
butsd-to the appellant and introduced at his trial must be the grounds for 


a denial of due process and the purported admissions clearly must fall 





into the area of illegality deliminted by Rule 5(a) because the police 
were pointedly carrying out, from the time of arrest until the preliminary 
hearing, a process of inquiry that was designed to elicit damaging state- 


ments to support the arrest and ultimate guilt of appellant. 


The illegality under Rule 5(a) which bars evidence of confession 


stems from the conduct and the purpose of the police. Trilling v. United 


States, U.S. App. D.C. » 260 F.2d 677 (1958). In the Trilling case, 


this Court made crystal clear the due process test which must be met 
when an attempt is made to utilize admissions of guilt obtained at any 
time during a period of detention prior to appearance before a committing 
officer. This Court firmly stated in 260 F.2d at 683: 


"Questions are not forbidden but an arrest and 
conviction are not to depend upon the answers 
during a period of what may become illegal de- 
tention. Accordingly, the mere passage of 
time which reasonably may elapse in differing 
situations following a valid arrest will not cause 
to be excluded contemporaneous admissions. 
But police elicitation from the accused during a 
period of unlawful detention of damaging state- 
ments to support the arrest and final guilt, is 
a wholly different matter. " (Emphasis by 
court. } 


This Court in the Trilling case then went on to place police activity 
in the proper perspective by stating: 
"They had no other evidence to establish his 
guilt as to these counts. Thus Trilling's de- 
tention in order to procure the challenged con- 


fession was illegal. Because the detention was 
illegal and actually produced the disclosures, 


the confessions constituted fruits of wrongdoing." 
(Emphasis added.) 260 F.2d 685. 

As Judge Bazelon noted in the Trilling case, "a warrant of arrest 
is authority of law for a policeman to abridge the individual's liberty, "' but 
he also went on to say that "Arrest is not for the purpose of proving an 
opportunity to question the defendant." 260 F.2d 689. The appellant in 


the instant case was subjected to a searching expedition on the part of the 


police department from the very beginning of his invalid arrest. From 





that point onward, the police probed for enough evidence to support the 
arrest and the conviction of appellant. The statement which the police 
purportedly obtained from the appellant during his train ride to the 
District of Columbia as well as the statements attributed to appellant by 
the government witnesses at the scene of the crime on February 10, 1954 
came as a result of opportunities which the police officers should never 
have been able to exercise. The confessions attributed to the appelant 


through testimony at his trial should, and must, therefore, be categorized 


as fruits of police wrongdoing. 


It is clear that the appellant should have been permitted a hearing 
which culminated in a decision by the lower court on the merits of the 
above mentioned issues of fact raised in the motion pursuant to § 2255. 
The record does not indicate the manner in which the arrest was made 
nor does it show the ensuing admissions of guilt which resulted from the 
illegal detainment of appellant. The period of time which elapsed from 
the time of arrest until the time of preliminary hearing before Commis- 
sioner Lawrence on February 11, 1954 does not appear on the face of 


the record. The whole complexion of the searching expedition conducted 


by police officers is not manifest upon examination of the records. 


The trial court erred in concluding that the issues of fact urged 
in appellant's motion could not be raised in a collateral attack. It is 
most strongly urged that the issues in appellant's motion pertaining to 
admissions of guilt obtained during a period of illegal detainment, are 
matters dehors the records, and that because this is true, these issues 
can and should be raised in a collateral attack. These issues were not 
raised by counsel at appellant's trial in 1954. The appellant bas assid- 
uously and with determination pursued his rights since his trial in 1954, 


He has attempted two times to have the Court hear on a direct appeal in 


forma pauperis, the substantial issues of fact which have a signifi icant 


bearing upon his trial and conviction. Each time that the appellant has 





petitioned the Court to grant him leave to appeal in forma paw eris, he 


has been refused. It is respectfully submitted that the trial court, for 


the foregoing reasons and in the interests of justice, should have granted, 
appellant a hearing on the merits of his petition which was brought to 


vacate his sentence or to grant him a new trial. 


CONCLUSION 


The appellant was entitled to decision of his motion pursuant to 
§ 2255 on the merits and the case should be remanded to the District 


Court with instructions that such a decision should be rade. 


Respectfully submitted, 


Charles S. Rhyne 

Attorney for Appellant 

(Appointed by the Court of Appeals) 
Lenox G. Cooper 

400 Hill Building 

Washington 6, D.C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Did not the District Court properly deny appellant’s 
motion for relief pursuant to Title 28, U.S.C., Section 
2255, where the record discloses that appellant was not 
in custody pursuant to the judgment he sought to attack? 

2. Did not the District Court properly deny appellant’s 
motion for relief pursuant to Title 28, Section 2255, and 
a hearing pursuant thereto where the record discloses 
that the motion contained no allegation of error upon 
which relief could be granted? 
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No. 15,148 
Tsomas W. Moon, APPELLANT 


Vv. 


Unrrep States oF AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 1, 1954 an indictment was filed in the Dis- 
trict Court charging appellant and three co-defendants 
with robbery in violation of Title 22, Section 2901, of 
the District of Columbia Code (J.A. 1). Thereafter on 
April 20, 1954 appellant filed a motion for relief from 
prejudicial joinder, which was denied on May 3, 1904 
(J.A. 5, 6). The case was tried before a jury, and on 
October 22, 1954 appellant and two co-defendants were 
found guilty as charged (J.A. 7). He was thereafter 
sentenced to a term of imprisonment of from four to 
twelve years, said sentence to take effect upon the ex- 
piration of a three to nine year term of imprisonment, 
imposed in Criminal No. 45-54 (J.A. 7). On November 
22, 1954 appellant filed an application to proceed on ap- 


(1) 
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peal in forma pauperis in the District Court, which was 
denied on December 8, 1954 (J.A. 10,11). The trial court, 
in denying his application to proceed on appeal, filed a 
memorandum which stated in substance that a review of 
the case demonstrated appellant had adequate representa- 
tion of counsel and that no substantial question existed, 
and the appeal was therefore denied. Appellant peti- 
tioned this Court on January 29, 1955 for leave to pro- 
ceed on appeal in forma pauperis from the District 
Court’s order of December 8, 1954. In the petition be- 
fore this Court, he set forth in substance the following 
allegations of error: (1) Petitioner was held too long in 
custody without preliminary hearing; (2) Petitioner was 
not afforded competent counsel; (3) Introduction of oral 
admissions which appellant denied in trial; (4) Insuf- 
ficient evidence to present case to jury; (5) No founda- 
tion laid for admission of evidence; (6) Sufficiency of 
the evidence; (7) Perjured testimony. 

On April 11, 1955, after argument by counsel, this 
Court denied appellant’s petition for leave to proceed on 
appeal in forma pauperis On January 7, 1957, ap- 
pellant filed in the District Court a petition for leave 
“to proceed on duces tecum” in forma pauperis, which 
was denied. He thereafter filed a second petition for 
duces tecum in the District Court on January 14, 1957. 
This motion was denied by the trial court on March 11, 
1957. On May 6, 1957 appellant filed an application to 
proceed on appeal in forma pauperis in this Court which 
was denied on July 5, 1957.* 

On March 3, 1959 appellant filed a motion to vacate 
judgment and grant new trial under Section 2255, Title 
28, U.S.C. in the District Court (J.A. 33). In that mo- 
tion, he alleged in substance the following allegations of 
error: (1) No preliminary hearing; (2) There was no 
arrest warrant requiring his return to this jurisdiction 
from New Jersey and perjury on the part of the police 


1 See Misc. No. 513. 
2See Misc. No. 804. 
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officer relative to an alleged arrest warrant; (3) Ir- 
roneous admission into evidence of the confession illegally 
obtained; (4) Admission into evidence of identification by 
witnesses made at a time when appellant was illegally 
in custody; (5) Failure to grant a severance (J.A. 33, 34). 

On May 1, 1959 appellant represented by counsel, John 
W. Dwyer, Esquire, appeared before Judge Morris of 
the District Court, and testimony relative to appellant’s 
motion filed on March 3, 1959 was taken and oral argu- 
ment presented. Appellant testified in his own behalf 
in that period, and Officer Vernon H. Culpepper of the 
Robbery Squad of the Metropolitan Police Department 
testified as a government witness (J.A. 35 through 97 
inclusive). At the conclusion of the hearing, the trial 
court denied appellant’s motion for leave to appeal pur- 
suant to 2255, but allowed appellant leave to appeal from 
the denial of his 2255 motion (J.A. 61). The court, in 
denying the motion, stated “I am ruling that, under the 
testimony and authorities submitted, the Court does not 
have the authority to grant the relief sought .. .” (J.A. 
62). The court concluded that, under the Heflin v. United 
States case, appellant was not entitled to a hearing until 
he had begun service of the instant sentence which he 
attempted to attack (J.A. 63). 

On May 13, 1959 the District Court filed an order 
which stated “Whereupon the Court finding that relief 
pursuant to Section 2255 is not available to the defend- 
ant, since he has not yet begun service of the sentence 
he attacks, nor is Rule 35, Federal Rules of Criminal 
Procedure, available since the sentence is not illegal upon 
its face, it is this 12th day of May 1959, ordered that 
the motion to vacate plea and the same is hereby denied. 
/s/ Jas. W. Morris, Judge” (J.A. 64). This appeal 
follows. 

STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
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court established by Act of Congress claiming the 
right to be released upon the ground that the sen- 
tence was imposed in violation of the Constitution 
or laws of the United States, or that the court was 
authorized by law, or is otherwise subject to col- 
lateral attack, without jurisdiction to impose such 
sentence, Or that the sentence was in excess of the 
maximum may move the court w. ich imposed the 
sentence to vacate, set aside or correct the sentence. 


A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States attorney, grant 
a prompt hearing thereon, determine the issues an 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or other- 

i ollateral attack, or that there has been 

or infringement of the constitutional 
rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate 
and set the judgment aside and shall discharge the 
prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to en- 
tertain a second or suecessive motion for similar 
relief on behalf of the same prisoner. 

‘An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for 2 writ of habeas corpus in be- 
half of a prisoner who is authorized to apply for 

i is section, shall not 
cant has 


him relief, unl 


by motion is 1 
legality of his detention. 
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SUMMARY OF ARGUMENT 


The District Court properly denied appellant’s motion 
for relief, pursuant to Title 28, Section 2209, where the 
record disclosed appellant was not in custody pursuant to 
the judgment he sought to attack, nor is a writ of error 
coram nobis available to appellant where the record dis- 
closes that the sentence he seeks to attack has not yet 
been served, and that, when he is in custody pursuant to 
that judgment, the statutory remedy provided by Title 28, 
Section 2255, will be available. 

The allegations contained in appellant’s 2255 motion 
filed in the District Court presented no allegation of 
error upon which collateral relief could be granted and, 
therefore, the court properly denied the motion without a 
hearing. 


Argument 


I 


The District Court Properly Denied The Motion For 
Relief Pursuant To Title 28, U.S.C., Section 2255. 


The District Court properly denied appellant’s motion 
for relief pursuant to Title 28, Section 2255 of the U.S.C. 
since appellant was not in custody pursuant to the judg- 
ment he sought to attack in that motion. The language 
of the statute is specific in its requirement that petitioner 
must be in custody pursuant to the judgment he seeks to 
attack. The Supreme Court of the United States has so 
construed the phrase “in custody”’ in its recent opinion in 
Heflin v. United States, 358 U.S. 415 (1959), wherein 
that court stated: 


“Tt is now argued that when consecutive sentences 
are imposed, § 2255, no more than habeas corpus 
(McNally v. Hill, 293 U.S. 131, 138), can be used 
to question a sentence which the prisoner has not 
begun to serve. The Court is divided on that issue. 
Some think that when § 2255 says “A motion for such 
relief may be made at any time”, it means what it 
says. To them the correction of sentence, if made, 
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will affect “the right to be released,” protected by 
§ 2255, even though that right will not be immediately 
realized. A majority, however, are of the view, 
shared by several Courts of Appeals.* that § 2259 is 
available only to attack a sentence under which a 
prisoner is in custody” (Emphasis supplied). 

See also United States v. Morgan, 346 U.S. 502 (1954) ; 

United States v. Lavalle, 194 F.2d 202 (2a Cireuit 1952). 

Appellant argues nonetheless that, assuming arguendo, 
the trial court was without jurisdiction to grant relief 
pursuant to 28 US.C., 2255, because appellant was not 
in custody pursuant to the judgment he seeks to attack, 
the trial court, sua sponte, should have treated his motion 
as one in the nature of a writ of error coram nobis and 
conducted a hearing on the merits. 

In support of this contention appellant cites numerous 
eases wherein the appellate courts have allowed the an- 
cient writ of coram nobis to attack a sentence already 
served. However, in the instant case appellant has not 
begun service of the sentence he now seeks to attack. 
Appellant, upon the commencement of service of the sen- 
tence in the instant case, will have an opportunity to 
attack the judgment and seek relief within the statutory 
frame work of 28 U.S.C. 2255. 

In the case of United States v. Morgan, 346 U.S. 502 
(1954), wherein the Supreme Court allowed appellant to 
obtain relief by a motion in the nature of a writ of error 
coram nobis, the Court stated at 512: 


‘Where it cannot be deduced from the record 
whether counsel was properly waived, no other rem- 
edy being then available and sound reason existing 
for failure to seek appropriate earlier relief, this 
motion in the nature of the extraordinary writ of 
coram nobis must be heard by the federal trail court. 


3 United States v. Bradford, 194 F.2d 197; United States v. 
McGann, 245 F.2d 670; United States ex rel. Bogish v. Tees, 211 
F.2d 69, 71; Fooshee v. United States, 208 F.2d 247; Duggins v. 
United States, 240 F.2d 479; Crow v. United States, 186 F.2d 
704; Oughton v. United States, 215 F.2d 578; Hoffman v. United 
States, 244 F.2d $78; Miller v. United States, 256 F.2d 501. 
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Otherwise a wrong may stand corrected which the 

available remedy would right.’? (Emphasis supplied) 
By the use of such language the Supreme Court recog- 
nized that certain situations will develop wherein the 
statutory remedy will never be available. In the Morgan 
case the appellant had served the sentence imposed by 
the judgment he sought to attack and Title 28, Section 
2255, or habeas corpus would never be available since 
appellant in that case would never be “in custody’’, a 
prerequisite to the applicability of such relief. There- 
fore, the court allowed petitioner the extraordinary rem- 
edy of coram nobis. 

The Supreme Court in its recent decision in Hefiim, 
supra, had occasion to deal with a factual situation simi- 
lar to the instant case. In Heflin the appellant attempted 
to attack a sentence upon which he had not yet begun 
service. The Supreme Court in interpreting Title 28, 
Section 2255, construed the phrase “in custody” to limit 
the availability of that section to a person presently in 
custody, serving a sentence pursuant to the judgment he 
seeks to attack. The court, however, in its decision found 
that the Rule 35 of the Federal Rules of Criminal Pro- 
cedure was applicable, inasmuch as matters dehors the 
record were not involved and the only question raised was 
whether the sentence imposed was illegal on its face. 
The Court held in light of Prince v. United States, 352 
U.S. 322 (1957) that the sentence was, in fact, illegal on 
its face and the judgment of the lower court was re- 
versed. It should be noted that the Supreme Court in 
the Heflin decision did not consider construing to be in 
the nature of a writ of coram nobis. If the motion could 
be so construed prior to commencement of the sentence, 
the court would not have explicitedly denied relief on the 
2255 motion, but would merely have treated appellant’s 
motion in the nature of a writ of error coram nobis. 
Impliedly, therefore, the court ruled, when read in light 
of the Morgan decision, that if 2255 will eventually be- 
come available to appellant, he must exhaust that statu- 
tory remedy and the extraordinary writ of coram nobis 
is not available in such instance. 
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A consideration of the Supreme Court’s earlier decision 
in the Morgan case, supra, demonstrates that the Su- 
preme Court had there determined that Congress, in 
enacting Section 2255 did not intend such legislation to 
encompass the entire field of collateral attack and thus 
leave a party with no remedy to attack an allegedly 
illegal conviction at a time when 2255 will never be avail- 
able. Thereafter, the Supreme Court decided the Heflin 
case. That case (as the instant appeal and contrary to 
the Morgan case) involved a premature attempt to use 
Section 2255 as a remedy at a time prior to being in 
custody on the particular sentence under attack. The 
Supreme Court held the Section 2255 remedy was not 
available, and specifically noted the choice by Congress 
of the statutory words “in custody”. Thus, does it ap- 
pear that Congress has preempted the use of the coram 
nobis remedy at a time prior to the time of being in 
custody on the sentence attached. Appellant, as Heflin, 
is precluded by the language of Section 2255 and the 


Congressional intent expressed therein from using the 
coram nobis remedy. 


II 


Assuming Arguendo The Trial Court Should Have 
Treated Appellant’s Motion For Relief In the Nature 
Of A Writ of Error Coram Nobis, The Motion Pre- 
sented No Allegation Upon Which Relief Could Be 
Granted Or Which Required The Trial Court To 
Conduct A Hearing. 


Assuming arguendo, the trial court should have consid- 
ered appellant’s 2255 motion for relief to be in the nature 
of a writ of error coram nobis, the motion presented no 
allegation upon which relief could be granted or which 
required the trial court to conduct a hearing on the 
motion. While the writ of error coram nobis may have 
wider availability than a motion for relief under 2295, 
in that one who has completed service of a sentence may 
attack the judgment, the basis of relief is certainly no 
broader. In United States v. Morgan, supra, the Supreme 
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Court determined that coram nobis is available to a 
party to question the validity of a sentence which has 
already been served, even though Title 28, Section 2255 
is not available. Thus, there is a difference between the 
two remedies as to availability, but neither remedy may 
be used; in lieu of writ of error or appeal to correct 
errors committed in the course of a trial, even though 
such errors may relate to constitutional rights.” Howell 
v. United States, 172 F.2d 213, 215 (4 Cir. 1949), cert. 
denied, 337 U.S. 906, 93 L.Ed, 1718, 69 S.Ct. 1048 (1949). 
See Birtch v. United States, 173 F.2d 316 (4th Cir. 1949) 
cert. denied, 337 U.S. 944, 93 L.Ed. 1747, 69 S.Ct. 1500 
(1949); Barber v. United States, 142 F.2d 809 (4 Cir. 
1944), cert. denied, 322 U.S. 741, 88 L.Ed. 1574, 64 S.Ct. 
1054 (1944); Umited States v. Kaplan, 101 F.Supp. 7 
(D.C.N.Y. 1951). See also Dunn v. United States, 238 
F.2d 908 (6 Cir. 1956), cert. denied, 353 U.S. 939, 1 L.Ed. 
2d 762, 77 S.Ct. 818 (1957); United States v. Sakamoto, 
145 F.Supp. 90 (D.C. Guam 1956). 

It has been recently held that the remedy provided 
under 28 U.S.C. 2255 “is in the nature of (but broader 
tham) a writ of error coram nobis in that its purpose is 
to correct errors of the character set forth in the section 
which, it is presumed, would not have occurred at the 
trial had the situation been brought to the notice of the 
court in the first instance.’? (Emphasis supplied.) Taylor 
v. United States, 229 F.2d 826 (8 Cir. 1956) ; cert. denied, 
351 U.S. 986, 100 L.Ed. 1500, 76 S.Ct. 1055 (1956). 

It is clear, then, that while different as to availability, 
proceedings under coram nobis are at the most no broader 
than those pursuant to 28 U.S.C. § 2255, as to scope. 

The allegations of petitioner in his motion whether 
pursuant to 28 U.S.C. Section 2255, or pursuant to a writ 
of error coram nobis provides no basis upon which relief 
could be granted and therefore did not require the trial 
court to conduct a hearing. 

He first alleges that the police officers perjured them- 
selves by testifying that they brought the defendant back 
from New Jersey on an arrest warrant and he further 
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alleges that the records of the instant case show no 
arrest warrant was ever issued. The legality of the 
arrest cannot be raised under Section 2255 or by writ 
of coram nobis in lien of appeal. Plummer v. United 
States, —— U.S.App.D.C. ——, 260 F.2d 729 (1958); 
Edwards v. United States, —— U.S.App.D.C. —, 256 
F.2d 707 (1958). 

Assuming arguendo that the officers committed perjury 
as alleged, such an allegation if true would provide no 
relief since there is no claim or indication that the gov- 
ernment knowingly used perjury testimony. Umited 
States v. Rutkin, 212 F.2d 641 (3 Cir. 1954); United 
States v. Spadafora, 200 F.2d 140 (7th Cir. 1952). 

Appellant next alleges in his motion in the trial court 
that admissions made by him were inadmissible at the 
trial, since his arrest was illegal. An illegal arrest would 
not by itself vitiate a confession unless it was involuntary 
and appellant asserts no such claim in the instant case. 
In any event the issue of admissibility of evidence can- 
not be raised by a motion for relief under section 2255 
in lieu of an appeal. Smith v. United States, 88 U.S.App. 
D.C. 80, 187 F.2d 192 (1950); Bishop v. United States, 
96 U.S.App.D.C. 117, 232 F.2d 582 (1955) ; Upshaw v. 
United States, 102 U.S.App-D.C. 299, 252 F.2d 863 (1958), 
Hall v. United States, 98 U.S-App.D.C. 341, 235 F.2d 838 
(1956), Adams v. United States, 95 U.S.App.D.C. 354, 
222 F.2d 45 (1955). 

Appellant contends that his confession made to the 
police during the train ride from New York was rendered 
inadmissible because he was not taken directly before a 
committing magistrate and arraigned. This Court spe- 
cifically ruled on that point in Lockley v. United States, 
C.A.D.C. No. 14775, decided July 2, 1959, wherein the 
Court stated: “A confession given during a period of 
necessary delay in arraignment is not inadmissible be- 
cause that period was followed by a period of unneces- 
sary delay. United States v. Mitchell, 332 US. 65 
(1944).” Certainly the train trip from New Jersey to 
Washington, D.C. cannot be considered within the realm 
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of unnecessary delay. Therefore such a contention would 
be without merit even on a direct appeal. 

Appellant contends that the identification by govern- 
ment witnesses during the period from the time of his 
arrest and prior to his arraignment violated his consti- 
tutional rights. This issue may not be raised by motion 
under section 2255. Morris v. United States, 101 US. 
App.D.C. 296, 248 F.2d 618 (1957) ; Smith v. Umted 
States, 88 U.S.App.D.C. 80, 187 F.2d 192 (1950), cert. 
denied, 341 U.S. 927 (1959). 

The trial judge did not pass on the merits of the in- 
stant motion but ruled that appellant was not entitled to 
a hearing under the doctrine as set forth in Hefim v. 
United States, supra. However, the record discloses that 
the trial court heard testimony by the appellant relative 
to the instant motion and also testimony from the arrest- 
ing officer. The court thereafter, upon argument by 
counsel, determined in light of the Heflin case that under 
the testimony and authority submitted, the court did not 
have authority to grant the relief sought. This court in 
the past has on two occasions passed on the relevant 
merits of appellant’s allegations in Miscellaneous Nos. 
513 and 804. Therein, this Court denied appellant relief 
to appeal in forma pauperis. The first denial by this 
Court precluded appellant appealing directly from the 
judgment of conviction. Surely if this Court found no 
merit in a direct appeal on these same allegations there 
can be no merit within the circumscribed limitations of a 
2255 motion or coram nobis. 


CONCLUSION 


Wherefore, appellee submits that the judgment of the 
District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 

EDWARD C. O’CONNELL, 
Assistant United States 
Attorneys. 
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REPLY BRIEF FOR APPELLANT 


A. APPELLANT IS NOT IN CUSTODY UNDER THE SENTENCE 
WHICH HE ATTACKS AND THEREFORE A MOTION IN 
THE NATURE OF A WRIT OF CORAM NOBIS SHOULD 

BE AVAILABLE 


1. The Morgan Case Clearly Establishes A Writ In The 
Nature of Coram Nobis As A Remedy Separate And 


Apart From Section 2255 


Appellee , in his brief, attempts to establish that either or 


both, the decision of the Supreme Court in Heflin v. United States, 
358 U.S. 415 (1959) and the intent of Congress expressed in Section 
2255, Title 28, United States Code, effectively act to foreclose reli- 
ance by the appellant upon a motion in the nature of a writ of coram 
nobis because he is not in custody under the sentence which he seeks 
to attack. This argument cannot be maintained in the face of the ob- 
vious impact of the decision in United States v. Morgen, 346 U.S. 502 


(2954) as well as the express verbiage of Section 2255, 





| Appeliee's brief first quotes the following statement of the Su- 


| 


preme Court in the Morgan case, supra: 


"Where it cannot be deduced from the record | 
whether counsel was properly waived, no other 
remedy being then available and sound reason 
existing for failure to seek appropriate earlier 
relief, this motion in the nature of the extra- | 
ordinary writ of coram nobis must be heard by 
the federal trial court. Otherwise a wrong may 
stand corrected which the available remedy = 
would right." 346 U.S, 512, , 


Appellee; would have us velieve that such language reflected the 
reasoning of the Supreme Court to the effect that a writ of error coram 
nobis will lie when “certain situations . . . develop wherein the statu- 
tory remedy [§ 2255] will never be available. '! (Emphasis added.) 

Appellee 4 éalls attention to the fact in nized States v. Morgan, supra, 
that the defendant would never be able to utilize the remedy available 
under § 2255, | Appellee: then concludes that merely because the Supreme 
Court permitted a motion ir the nature of a writ of error onan nobis in 
an instance when § 2255 would never be available, it therefore follows 
that the remedy of coram nobis can only be employed in similar factual 


situations. 


| 
This conclusion can hardly be drawn from the above statement 


made in the Morgan case, Supra, which jappeliee “quotes, or from the 
entire posture of that case. The quoted paragraph utilizes the language 


"no other remedy being then available" (emphasis added); the Supreme 
Court in the above statement did not utilize the phrase which ‘app- 


—— 


‘then available" which the Court did use is considered with the ensuing 


language of the Supreme Court, in the same passage, to wit "which the 
available remedy would right" (emphasis added), it must be concluded 
that the Supreme Court said that relief by means of a motion in the na- 


ture of the writ of coram nobis was proper because no other remedy 


was then available to the defendant, and that the alleged wrong could 





not be corrected unless coram nobis, an available remedy, were ap- 
proved, There is no basis for any conclusion other than one that the 
Supreme Court felt that the remedy in the nature of coram nobis did 
not require satisfaction of the element of custody, and therefore it was 
available for the appellant in the Morgan case or other cases where no 


other remedy was then available. 


Merely because the Supreme Court employed a writ of error 


coram nobis where facts existed involving a collateral attack after a 


federal sentence had been served does not and cannot preclude similar 


reliance upon the writ where a federal sentence is yet to be served. 


It is necessary to again emphasize that the Supreme Court in 
United States v. Morgan, Supra, affirmed its holding in United States 
ve Hayman, 342 U.S. 205, 219 (1952) to the effect that no where in the 
history of § 2255 was there any purpose to infringe upon a prisoner's 


right of collateral attack by means of a writ of error coram nobis. 


The reasoning behind the above statements is obvious. Coram 
nobis, as it was presented in the Morgan case, cannot be associated 
with the writ of habeas corpus, which requires that an individual utiliz- 
ing such writ, be "in custody" and assert an attempt to be released from 
the imprisonment which he is serving. Nor can a writ of error in the na- 
ture of coram nobis be associated with § 2255, because it is well recog- 
nized that the word "custody" as used in § 2255 has the same meaning it 


has in a writ of habeas corpus. 


Thus, the remedy of a motion in the nature of a writ of error 
coram nobis following the Morgan case, is a potentially ready, willing, 


and able form of obtaining relief in the Federal Courts at any time. 


Case precedent concurs with and clearly follows this conclusion. 


In Madiganv. Wells (Sth Cir. 1955) 224 F.2d 577, this statement was made: 


"Counsel have not explored the possibility of coram 
nobis, a remedy which § 2255 has not superseded. 
United States v. Morgan. - e However, this is nota 
case where the sentence has been served or where the 


movant has not begun to serve the sentence he attacks 
. « e' (Emphasis added. ) 





It is also important to note the dissent in the case of United States 
Ve Morgan, supra, because it was obvious to the minority of the Court 
that the majority had resurrected the ancient writ of coram nobis and 
in so doing, had re-established a remedy which involved elements and 
pre-requisites separate and distinct from § 2255. The Court recognized 


that the two remedies were mutually exclusive. 


This dissent was clearly intended to express disapproval of a 
remedy which could defeat what was considered by the minority to be 


the superseding effect of § 2255, The Court stated: 
", . . I believe that Congress superseded the 
common law writ of coram nobis in enacting ~ 
28 U.S. § 2255, . . In enacting this compre- 
hensive procedure for collateral attacks on 
federal criminal judgments, Congress has 
supplied the remedy to which resort must be | 
made,"" 346 U.S. 519. | 


It has also been recognized by legal writers that the Morgan case, 
supra, has effectively introduced a motion in the nature of s writ of error 
coram nobis into the Federal Court system to co-exist with § 2255, and 
that this remedy is available for relief by means of collaterally attacking 


a conviction even though the prisoner is not "in custody" under the 


sentence which he seeks to have vacated or set aside. In Frank, 


Coram Nobis, Ch. 5, § 500, p. 89 (1952) the following statement is made: 


"The proper remedy to pursue in proceedings | 
to vacate a criminal convinction is now evident. 
Where a defendant is not in custody by virtue of 
the conviction being assailed, coram nobis is 
applicable; where he is in custody thereunder, 
the proceéding should be denominated as one 
under 28 U.S.C.A. § 2255," 


The author goes on in Frank, Coram Nobis at 97 to make this statement: 


‘inasmuch as coram nobis is now a recognized 
criminal law remedy in the federal courts, the 
court may exercise its jurisdiction to vacate a 
conviction. . . regardless of whether a defend- 
ant is in custody under the conviction under at- 
tack."' (Emphasis added. ) | 














Other statements concur with the conclusion that a writ in the 
nature of coram nobis is available to the appellant in the instant case. 
In Note, Current Treatment of Coram Nobis In Federal and New_York 
Courts, 33 St. John's L. Rev. 98 101 (1958), the writ is considered 
and the following conclusion is reached: 
"Although both remedies [writs of error coram 
nobis and relief under § 2255] are available, 
under the statute, the defendant must be in 
custody from the conviction which is sought 
to be vacated by the action. Thus, where the 
prisoner is imprisoned on the judgment sought 
to be vacated, section 2255 will be used; where 
he is not imprisoned on that judgment, a writ 
of error coram nobis will be used."" (Emphasis 
added. } 
It is apparent in many ways that once the Supreme Court approved 
utilization of coram nobis in the Federal judicial system, after § 2255 
had been enacted, relief could be granted to an individual regardless of 
whether he was in a Federal prison serving one sentence yet attacking 
another Federal sentence or on parole, or imprisoned in a state peni- 
tentiary. All three of the foregoing situations have one element in com- 
mon: the aggrieved individual is not in custody under the sentence which 
he attacks. It is manifest that if the rationale of the Morgan case, re~ 
gardiess of the facts involved in that case, is based upon the use of 
coram nobis and not § 2255 when the hurdle or obstacle of not being 
tin custody" is present,then the appellant in the instant case or any 
prisoner in a similar situation must at least be considered to have the 
opportunity to resort to a writ of error coram nobis be he successful 
eventually in attacking his sentence or not. To flatly conclude that 
gome how the holding in the Morgan case can be considered to extend 


only to post-service collateral attacks is a failure to appreciate the 


significance and the impact of this important decision. 


2. The Heflin Decision Does Not Foreclose Relief in the 
Nature of Coram Nobis 


Turning to the decision in Heflin Ve United States, 358 U.S. 415 
(1959), the } appellee maintains that because the Supreme Court did not 
consider the appellant's motion as one in the nature of a writ of error 
coram nobis, “impliedly therefore the Court ruled, when read in light 
of the Morgan decision, that if Section 2255 will reitas become 
available to appellant he must exhaust that statutory meenady and the 


extra ordinary writ of coram nobis is not available in such instance."! 


It is submitted that there is little basis for such a conclusion because 


the Supreme Court was not squarely presented with all the issues exist- 


ing in the instant case. 


It is first manifest that the absence of even a bare mention of 
coram nobis, strongly indicates the decision was not intended to en- 
compass such a remedy. Moreover, the Supreme Court utilized Rule 
35, Federal Rules of Criminal Procedure, Title 18, United States Code 
as a means of affording relief to the appellant inasmuch as it felt relief 
under § 2255 was not available. In so doing the Court said: 

‘Whether Rule 35 covers the broader field of. 
collateral attack where a hearing to consider_ 
matters dehors the record is necessary, we 
need not here determine. The Rule certainly 
covers a case like the present one where the 
claim is that the sentence imposed was illegal 


on its face." (Emphasis added.) 358 U.S. 422, 


The above-statement by the Supreme Court points out that the 
basis of the claim asserted in the Heflin case, SUPTa, under § 2255 
was one concerned with the illegality of a sentence upon its face and, 
as the language would indicate, the Court therefore did aA extend its 
search or its concern beyond such a consideration. Merely because 
the Court chose to state emphatically that § 2255 would be available 


only to attack a sentence under which a prisoner is in custody, it can- 





not follow that relief pursuant to a writ of error coram nobis need have 


been considered or should have been considered. 


It is also apparent that § 2255 can be utilized by a prisoner to 


attack an illegal sentence then being served, that is, a sentence illegal 


on its face, as well as to attack matters dehors the record. Holloway 


v. United States, 89 U.S. App. D.C. 332, 191 F.2d 504 (1951). A 
writ of error coram nobis, however, is confined to matters not ap~- 
parent on the face of the record. If the Supreme Court chose the Heflin 
case, supra, to particularize the elements associated with a § 2255 
motion, and to delimit § 2255 itself so far as its use is concerned, it 
is hardly proper to conclude that this decision forthwith can prevent 
even the bare consideration of another remedy possessing 2 different 


character by virtue of either its common law form or the decision in 


Gaited States v. Morgan supra. 


It is apparent that regardless of the use initially by the appellant 
in the Heflin case, supra, of § 2255, his claim did not involve matters 
dehors the record. Yet in the instant case, the very heart of appellant's 
claim is manifestly one of matters outside the record. It is well 
recognized that a motion in the nature of a writ of error coram nobis 
can be brought by an aggrieved party on the basis of substantial issues 
of material which are not present on the face of the record. United 
States v. Morgan, supra. By accepting this statement of the law con- 
cerning coram nobis, it is hardly questionable why the Supreme Court 
in the Heflin case, supra failed to include a consideration of this writ 
when analyzing the elements and ingredients of motions, concerning 


illegal sentences, brought under § 2255. 


ae The Heflin Case Clearly Shows That Coram Nobis 
and § 2255 Are Mutually Exclusive 


There are other points presented in Heflin v. United States, 


338 U.S. 415 {1959) which must be considered by this Court. Added 





evidence is found in this case for the statement that a motion under § 
2255 and a writ in the nature of coram nobis are mutually exclusive. 
Mr. Justice Stewart in his concurring opinion firmly stated that the 
phrase "a prisoner in custody under sentence of a court established 


by Act of Congress claiming the right to be released, " (emphasis 
added) indicates relief under § 2255 is available only to a prisoner 
entitled to be released from custody. This statement by the Supreme 
Court, however, is considered by the ‘appellee : in the instant case, 

to imply “that Congress has pre-empted the use of the coram nobis 
remedy at a time prior to the time of being in custody on the sentence 
attached."' Neither the language of the statute or the nearer of the 


Supreme Court in the Heflin case, supra should possibly create such 


an impression. 


As previously discussed, a writ in the nature of coram nobis 
and § 2255 have nothing in common so far as the element of custody 
is concerned. In addition, rather than barring such a writ, § 2255, 
as analyzed by Mr. Justice Stewart in the Heflin case, supra, Can in 
no way interfere with the coram nobis remedy rejuvinated in the Morgan 
case. The Supreme Court in both the Morgan as well as the Heflin case 
points out that the statute can only be employed by a Federal prisoner 
who is serving a sentence from which he seeks release. If this inter- 
pretation is accepted, which has been done by the appellee, » the statute 
cannot possibly be utilized by the appellant, in the instant aoe Con- 


versely, if the appellant cannot be permitted to utilize § 2255, which 


again is the argument asserted by the appellee zs then it must follow 


that the statute cannot possibly be applied against the appellant to thwart 


relief through coram nobis. 


In other words, a conclusion cannot logically be reached that all 


cases, in which a prisoner in federal custody seeks to challenge the 





validity of his conviction, are governed by § 2255. The language of § 
2255, to wit "A prisoner in custody under sentence of a court established 
by Act of Congress" cannot be taken out of context by the appellee and 
thus govern all Federal prisoners. Section 2255 does not necessarily 
govern, control, Or restrict, after the decision in United Statee Vs 
Morgan, SUpras all Federal prisoners who are merely in Federal custody. 
The statute's restriction and application as clearly shown in Heflin v. 
United States, supra, is to all Federal prisoners in custody claiming 
the right to be released. This point is made crystal clear in the dissent 
in the Morgan case, Supra, There the Court rendered the following 
pointed opinion: 

"Since Congress did not see fit in § 2255 to 

extend the remedy there provided to persons 

not in federal custody under the judgment at- 

tacked, I do not feel free to do so. (Emphasis 


added.) 346U.S. 519. 


This statement, which is indicative of reasoning expressed by Mr. Justice 


Stewart in the Heflin case, says one thing and only one thing: § 2255 ex- 


tends only to prisoners who seek to attack the particular judgment under 
which they are in federal custody. One part of § 2255, namely the term 
"in custody" cannot be separated from tie whole term "in custody « « « 


claiming the right to be released." 


Consequently, the appellant in the instant case cannot be placed 
in a special category when he wishes to invoke a writ of error coram 
nobis merely because he happens to be serving a particular sentence in 
a Federal Court, and has yet to serve the sentence which is being re- 
viewed in the present proceeding. It is difficult to appreciate the dif- 
ference, if any, between one prisoner attacking a sentence he has al- 
ready served which occurred in the Morgan case, Supra, and another 
prisoner attacking a sentence he has yet to serve. Both have one thing 


in common, namely the fact that neither is "in custody" as § 2255 


describes that term with reference to habeas corpus characteristics. 





It seems apparent that an interpretation of § 2255 to reach a conclusion 
that its terms preclude a separate, distinct remedy in the form of the 
modernized remedy of coram nobis is totally unrealistic. If the Su- 
preme Court in the Heflin case has interpreted § 2255 to not apply as a 
remedy to the appellant in the instant case, then the only reasonable 
conclusion which can be reached is that the appellant is in exactly the 
same category as the appellant in the Morgan case. If the’ appellant 

in the instant case is going to be deprived of a motion pursuant to § 2255 
because he is not "in custody" then it can only follow that He should not 


be presented with an effective foreclosing of an available remedy 


which has no association with the overiding obstacle of custody. 


B. ADMISSIONS OF GUILT IMPROPERLY OBTAINED CONSTITUTE 
ERROR OF A FUNDAMENTAL CHARACTER 


l. The Modern Adaptation of Error Coram Nobis Should Be 
Available to Appellant 


o1_Appellee asserts in his brief that ". . . the issue of admissi- 
bility of evidence cannot be raised by a motion for relief under § 2255 in 
lieu of an appeal."' This statement, however, can only be| grounded upon 
the general principle that a collateral attack under § 2255 should not be- 
come a substitute for the regular judicial process of trial and review. 
Appellant has recognized this general principle in his brief. What the 
appellee has failed to observe in his brief is the significance of a writ 
in the nature of error coram nobis, which is the relief appellant seeks 
to invoke. It is most strongly contended by appellant that the scope of 
such a remedy has not been so clearly defined as to exclude admissions 
of guilt made during a period preceding arraignment. Secondly, the 
utilization of admissions, acquired by the police during the period prior 
to arraignment, is an error of fundamental character and one which 
constituted a denial of due process preventing a fair trial for the ap- 


pellant. This error will stand uncorrected unless the appellant is given 





the opportunity to use the coram nobis remedy which should be available 


to hirn. 


The re-introduction of a remedy resembling the common law writ 
of error coram nobis into the Federal system after the enactment of § 
2255, came about by means of the decision in United States v. Morgan, 
346 U.S. 502 (1954). This resurrection took the form of a "writ in the 
nature of error coram nobis" even though the court in the Morgan case 
was obviously aware of the Revisor's Note, H.R. Rep. No. 308, 80th 
Cong., ist Sess. A-180, accompanying § 2255 which reads as follows: 

"This section restates, clarifies and simplifies, 

the procedure in the nature of the ancient writ of 

error coram nobis. . . ."' (Emphasis added. ) 
In addition, the dissent in the Morgan case indicated that the Supreme 
Court had once abolished the common law writ of coram nobis, and also 
recognized that the majority opinion regardless of the Revisor's Note, 
supra, had re-established the writ under another name and with a dif- 
ferent character. In fact, the modern "adaptation" of coram nobis 
remedy-wise, effected by the majority in the Morgan case to reach 
the matters involved, was recognized in the dissenting opinion as 


probably not available under the common law writ of error coram nobis. 


The conclusion must be reached that the modern creature 
fabricated from the common law writ of error coram nobis, which is 
mutually exclusive of § 2255, has not been clearly or completely iden- 
tified or defined. The decision reached in the United States v. Morgan 
case, supra, indicates only that depriving the appellant of his right to 
counsel was an error of fundamental character which could be reached 
by a writ in the nature of coram nobis. It is only well settled therefore 


that the error to be corrected by this "new" remedy must be one posses~- 


sing a fundamental and extraordinary status. Appellant in the instant 


case strongly contends that the admissions of guilt which were improperly 





obtained by police officers and introduced at his trial constituted the 
error which is necessary in order for a Federal Court to invoke the 


remedy of coram nobis. 


2. The Confessions of Appellant Are Rendered Inadmissible 
By The Mallory Rule : 


The{ appellee ‘maintains that Lockley v. United States, as 
U.S. App. D.C. ee (No. 14,775),  Fetd_ (1959) governs ap- 
pellant's contention that the alleged admission of guilt made while ap- 
pellant was enroute from Newark, New Jersey to the District of Colum- 
bia is inadmissible. The basis for } appellee's assertion is that "a con- 
fession given during a period of neces eee delay in arraignment is not 


inadmissible because that period was followed by a period of unneces- 


sary delay." United States v. Mitchell, 332 U.S. 65 (1944). 


Appellant has pointed out in his initial brief that the error in- 


herent in the admission supposedly made enroute to the District of 
Columbia stems from the improper arrest and “fishing expedition" 
utilized by the arresting police officers. It is extremely doubtful that 
police officers actually possessed a warrant for appellant's arrest in- 
asmuch as he was brought before a United States Commissioner on a 
Commissioner's Complaint. These circumstances can only be inter- 
preted to indicate that when appellant was taken into custody, he was 
detained for the very purpose of eliciting damaging statements upon which 
to ultimately establish his guilt. It is not a question of dividing the over- 
all period prior to arraignment of the appellant into necessary or un~ 
necessary delay categories. The fact that appellant had to make a 3 1/2 
hour train ride before he could be arraigned is therefore immaterial. 
In effect, the police arrested a suspect and then used the train ride as 


an interrogating process in order to determine who they should charge. 


Later developments at the scene of the crime bolster this argument. 





In addition to this inherent error, the language of Judge Baszelon 


in Trilling v. United States, U.S. App. D.C. _—» - 260 F.2d 677 


(1958) poses another answer to the contention raised by the appellee: 
on the basis of Lockley v. United States, supra. The following state- 
ment clearly points out the impact of the Mallory rule, and defines the 
area of inadmissibility of evidence obtained from an individual at any 
time prior to arraignment. That language is as follows: 

‘The duty of an arresting officer under Rule 5, 

Fed. R. Crim. P., is to bring the arrested 

person before a judicial officer without un- 

necessary delay * * * Mallory v. United States, 

354 U.S. 449, 454 (1957) To me, this means 

that confessions obtained by questioning an 

arrested person before thus arraigning him 

are not admissible in evidence." 260 F.2d 

686, 

Appellant in the instant case therefore contends that all state- 
ments which were supposedly made prior to the preliminary hearing 
before a United States Commissioner arose from a period which can 
be categorized as either one of improper detention or as the interval 
prior to arraignment. Under either or both categorizations the ad- 
mission made by the appellant while enroute to the District of Columbia 
was inadmissible in evidence. It may also be pointed out at this time 
that appeliant in his initial brief did not raise the question of an illegal 
arrest per se, but merely stated that the circumstances of illegality 


originated and were initiated at the time of an improper arrest. 


Even if it were assumed that one of the confessions is not in~ 
admissible because made during a so-called period of necessary delay, 
nevertheless appellant was confronted at his trial with other statements 
which he purportedly made after the so-called "necessary delay" period, 
namely those admissions while present at the scene of the robbery. 

(J.-A. 45.) Such additional statements were obtained at a time when 
officers should have proceeded with appellant to a proper commiiting 


official, either a magistrate or a United States Commissioner and not 





have illegally prolongedhis detention, Appellee appears to admit that 


there was unnecessary delay in arraignment on the part of police of~ 
ficers following their arrival with appellant in the District of Columbia 


on February 10, 1954. 

Referring again to Lockley v. United States, supra, it may be 
noted that the Court in that case gave its interpretation of the Mallory 
rule with reference to a period of unnecessary delay preceding arraign- 
ment. That interpretation was stated in the following manner 

"We read the Mallory case as holding that 
even a voluntary confession given by a prisoner 
during an unnecessary delay in arraignment is 
inadmissible regardiess of whether the delay’ 
caused him to confess."' (No. 14775-p. 5.) 

It seems apparent on the face of this statement that a period of 
unnecessary delay can provide ample grounds for the inadmissibility of 
a confession, Whether this Court relies upon the decision in Trilling v. 
United States, supra, where confessions were considered the "fruits 
of wrong doing" by police officers or upon the decision in Lockley v. 
United States, supra, where an unnecessary delay need not cause the 
admission, it is apparent that the admission of the appellant at the scene 
of the crime, which was testified to by government witnesses at his trial, 
should be considered to have been improperly received in evidence. It 
is manifest that the appellant was detained for "the very purpose of 
eliciting from him damaging statements upon which to ultimately establish 
his guilt. . .'' Trilling v. United States, U.S. App. D.C. = 260 F.2d i 


677, 685 (1958). 
C. SEVERENCE SHOULD HAVE BEEN GRANTED APPELLANT 
BY THE TRIAL COURT 


The. appellee | asserts in his brief that the motion of appellant 
presented no allegation upon which relief could be peated or which re- 


quired the trial court to conduct a hearing on the motion. | Appellee | 


has also covered a full range of the allegations in the appellant's motion 





touching on their merits, even though the basic question before this 
Court is whether or not the lower court should or should not have taken 
jurisdiction of the motion in issue. For this reason, the appellant 

must raise an additional point concerning the denial of his motion for 
severence by the District Court (J.A. 5-6) in conjunction wth the ques- 
tion of certain confessions made outside the presence of appellent by his 
co-defendants which were admitted into evidence at the time of his trial. 


(J. A. 46-50.) 


It is first submitted, as previously discussed, that the scope 
of the remedy available to appeliant has not been so clearly defined as 
to exclude a consideration by this Court of the matter of prejudicial 
joinder where two or more persons are jointly accussed, and where 


confessions made by co-defendants are prejudicial to a defendant. 


It is well recognized that the matter of severence is one within 
the discretion of a trial court and as such is ordinarily not subject to 


higher review. United States v. Maupt (7th Cir. 1943) 136 F.2d 661. 


In addition, the fact that a co-defendant has confessed, or made ad- 


missions or other self-incriminating statements, implicating the indi- 
vidual seeking to prevent prejudicial joinder and which statements are 
not admissible against such an individual, does not generally warrant 
a severence in prosecution. Opper v. United States, 348 U.S. 84 


However, denial of severence has been held substantial error 
where the evidence against the particular defendant, aside from the 
confession or other statement, was not of a substantial order. An 
instance of this nature occurred in Hale ve United States (8th Cir. 1928) 
25 F.2d 430, 438 where it was also apparent that the introduction of a 
co-defendant's confession would necessarily be prejudicial to the 


defendant, and where it was considered inconceivable that the impres- 
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sion made upon jurors by the confession could be removed by the court's 


remarks. 


A particularly significant case in this area is Schaffer ve United 
States (5th Cir. 1955), 221 F.2d 17. In this decision, the court held 
that two defendants were inseparably connected, and although the trial 
court eliminated references to the defendant and instructed the jury to 
consider a confession as only against the co-defendant, nevertheless it 
could not be expected that a jury would return different verdicts against 
the two defendants. In the words of the Court: 

"The court, of course, properly instructed 

the jury to consider the confession as evi- 
dence against [the co-defendant] alone and 
to disregard it as evidence against [defendant]. 
Like the Seventh Circuit... in... United 
States v. Eaupt, 136 F.2d 661, 672 'we doubt 
if it was within the realm of possibility for this 
jury to limit its considerations of the damaging 
effect of such statements merely to the defendant 
against whom they were admitted.’ 221 F.2d 
19. 

Appellant therefore contends that the denial of severence by the 
lower court permitted the introduction of incriminating statements made 
outside his presence which were extremely prejudicial to his case. Al- 
though the trial judge carefully eliminated references to the appellant 
in these statements, nevertheless, the jury could not be expected to re- 
main unaffected by such testimony. The appellant raises this point be- 
cause these statements assumed great significance inasmuch as there 
was a total absence of substantial evidence which could have been used 
by the Government to associate him with the robbery of concern in the 
instant case. This absence of evidence was clearly indicated by the 
nature of the searching expedition conducted by officers who arrested 
the appellant. It is readily apparent that the only evidence associating 
appellant with the robbery of which he was convicted were his supposed 
admissions and the incriminating statements of his co-defendants. The 


inadmissibility of the supposed admissions has already been discussed, 





Therefore, it can readily be seen that had the trial court considered the 
supposed admissions as inadmissible,the incriminating statements made 
at the trial would be the only evidence which could link appellant to the 


robbery in question. 


For the above reasons, appellant strongly asserts that the state- 
ments made by his co-defendants were instrumental in his conviction 
and that because of these statements substantial prejudice resulted 
from the joinder of his case with that of other individuals who had 


readily admitted guilt. 


CONC LUSION 


The fundamental error present in the trial of the appellant should 


be reached by a motion in the nature of a writ of coram nobis. The ap- 


pellant is entitled to a decision of his claim for relief on the merits and 
his case should be remanded to the District Court in accordance with 
such a finding. 


Respectfully submitted, 


Charles S. Rhyne 

‘Attorney for Appellant 

(Appointed by the Court of Appeals 
Lenox G. Cooper 

400 Hill Building 

Washington 6, D.C. 
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Therefore, it can readily be seen that had the trial court considered the 


supposed admissions as inadmissible,the incriminating statements made 


at the trial would be the only evidence which could link appellant to the 


robbery in question. 


For the above reasons, appellant strongly asserts that the state- 
ments made by his co-defendants were instrumental in his conviction 
and that because of these statements substantial prejudice resulted 
from the joinder of his case with that of other individuals who had 


readily admitted guilt. 
CONCLUSION 


The fundamental error present in the trial of the appellant should 
be reached by a motion in the nature of a writ of coram nobis. The ap- 
pellant is entitled to a decision of his claim for relief on the merits and 
his case should be remanded to the District Court in accordance with 
such a finding. 

Respectfully submitted, 
Charles S. Rhyne 

‘Attorney for Appellant 

(Appointed by the Court of Appeals 
Lenox G. Cooper 


400 Hill Building 
Washington 6, D.C. 
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